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CARROLLTON

TEXAS




CITY OF CARROLLTON

GENERAL CONDITIONS

AND

SPECIFICATIONS

FOR
REQUEST FOR PROPOSAL FOR THE 
LEASE OR SALE OF APPROXIMATELY 38 ACRES OF LAND  
AT SOUTHWEST CORNER OF SANDY LAKE ROAD 
AND PRESIDENT GEORGE BUSH TURNPIKE
RFP # 13-003
CLOSING DATE:

NOVEMBER 29, 2012
2:00PM
PROPOSAL OF BIDDERSPRIVATE 

The term “Bid” and “Request For Proposal” are used interchangeably in this document. The following Request For Proposal is made for leasing land from the city of Carrollton, Texas. Sale of the land will also be considered in this Request.
The undersigned declares that the amount and nature of the land to be leased or sold  is understood and that the nature of this bid is in strict accordance with the conditions set forth and is a part of this bid, and that there will at no time be a misunderstanding as to the intent of the specifications or conditions to be overcome or pleaded after the bids are opened.

The undersigned, in submitting this bid, represents that they are an equal opportunity employer, and will not discriminate with regard to race, religion, color, national origin, age or sex in the performance of this contract.

The undersigned affirms that they are duly authorized to execute this contract that this company, corporation, firm, partnership or individual and has not prepared this bid in collusion with any other bidder, and that the contents of this bid as to prices, terms or conditions of said bid have not been communicated by the undersigned nor by any employee or agent to any other person engaged in this type of business prior to the official opening of this type of business prior to the official opening of this bid.

RFP FOR LEASE OR SALE OF APPROXIMATELY 38 ACRES OF PROPERTY AT SANDY LAKE ROAD AND PRESIDENT GEORGE BUSH TURNPIKE         
RFP #13-003






Respectfully Submitted,

Federal ID Number: 





















SIGNATURE









DATE













____________________________________
PRINTED NAME





TITLE

COMPANY NAME





CONTACT PERSON (Must have knowledge of Bid)

BILLING ADDRESS


STREET


CITY

STATE
 
ZIP

MAILING ADDRESS


STREET


CITY

STATE
 
ZIP

PHONE NUMBER
 (metro/toll free)


FAX NUMBER




E-MAIL ADDRESS





WEB SITE

NO BID:
If response is not received in the form of a “Bid” or “No Bid” bidder will be removed from bid list.  Please give a specific reason as to why you are unable to bid, i.e.: we do not sell the required product/service.

“No bids” may be faxed to: 972-466-3175











FOR LEASE OR SALE
CITY OWNED PROPERTY
CITY OF CARROLLTON
The City of Carrollton (the “City”) will accept bids for the following properties.   The property is listed as Tract I 

UNIMPROVED PROPERTIES:

Street Address/Cause #
Legal Description



Bid No.
Minimum Bid

TRACT I

2155 Sandy Lake Road
38 acres of land, more
or less,


1

Lease: $30,000.00 




part of Lot 2, Block A, McInnish                                             Annually + % of Sales
Park Subdivision (The “hard corner” 
of Sandy Lake Road and George Bush Turnpike 

Sale: $300,000.00
is not included in this lease. The road on the Western 





boundary will be retained by the City and will not be
a part of Tract I; final area for lease will be determined 
by a boundary survey and the total lease amount 

will be based on that boundary survey.)
Tract 1 is being conveyed by Seller and will be accepted by Bidder “as is, where is, and with all faults” on a ‘Buyer Beware” basis and the City has no responsibility for the condition of the property. There are no warranties, express or implied, being made by the City with regard to Tract 1.

City, by advertising this property, makes no warranty concerning zoning or whether or not the advertised property can be utilized for any purpose.  It will be the responsibility of the bidder to examine all applicable building codes, ordinances and statutes to determine that the property in question can be used for the purposes desired. The bidder will be responsible for effectuating any necessary land use changes and any permits or regulatory approvals for development of the site or sites. This includes any required Environmental site assessments and documentation, reports and approvals, building permits, and any similar necessary requirements.
As part of the bidding package, City will require bidders to sign:  (1) a Bid and Lease Agreement and/or Bid and Purchase Agreement, (2) a “No Conflict of Interest Statement” and (3) an “Affidavit” certifying that Bidder has no outstanding City judgments, tax delinquencies or fees owed to City and (4) a “No Title Policy statement”.
City assumes no responsibility as to the accuracy of any fact relating to the property for lease/sale.  The data reflected in the terms above is for information only.   Bidder has the sole obligation to make all inspections deemed necessary by Bidder with respect to this property prior to the submission of this bid.  Such inspections shall include, but not be limited to, matters of zoning, building codes, ordinances, deed restrictions, easements, rights-of-way, encroachments, conditions, reservations, mineral reservations, judgments, code enforcement liens, demolition liens, tax consequences, physical or environmental conditions (including Tract I’s historical use as a Type I municipal LANDFILL operated under state permit and its current post-closure status and the fact that the site currently contains approximately 200,000 cubic yards of soil material that is classified by the Texas Commission on Environmental Quality (TCEQ), and has uses restricted to road base material), availability of access, ingress or egress, operating history or projection, valuation, governmental approvals, governmental regulations, or any other matter or thing relating to or affecting the property, including without limitations, (1) the value, condition, merchantability, marketability, profitability, suitability or fitness for a particular use or purpose of the property:  (2) the manner or quality of the construction or materials incorporated into any of the property; and (3) the type, manner, and quality of the land, soil condition, hazardous or other governmental regulated materials in or upon the land, buildings, structures and the state of repair, or lack of repair, of the property.  

Bidder contracts and agrees that with respect to the property, Bidder has not relied upon and will not rely upon,
either directly or indirectly, any oral statement, representations or warranties by the City, or any agent or affiliate of City.  In remitting his/her bid package,   Bidder represents that  no such oral statement, representation or warranties has been made and that Bidder has not relied upon same as a basis for remitting his bid. Bidder represents and warrants that Bidder is a knowledgeable lessee or purchaser of real property and is relying solely on Bidder's own expertise and that of Bidder's consultants, and that Bidder has conducted such inspections and investigations of the property as Bidder deems necessary, including but not limited to, the physical and environmental conditions thereof, and shall rely solely upon what he, through his own investigations, tests and research has learned.  

At the closing, Bidder assumes the risk that adverse matters, including but not limited to, adverse physical and environmental conditions may not have been revealed by Bidder's inspections and investigations.  Bidder acknowledges and agrees that the property is sold/leased by City and accepted by Bidder, “as is, where is, and with all faults” and there are no oral agreements, warranties, or representations pertaining to or affecting the property made by City, any agent or affiliate of City, or any third party that Bidder relied upon or influenced him at all to any degree whatsoever.  

Separate sealed Request For Proposals responses on the above property will be received at the office of the Vince Priolo, Purchasing Manager, 1945 E. Jackson Road, Carrollton, Texas 75006 until Thursday, November 29, 2012 at 2:00PM and will be opened and publicly read aloud. A cashier's check or money order for the required deposit of ten percent (10%) of the amount bid must accompany the bid form.  The bid package and associated documents can be obtained from the City of Carrollton at www.cityofcarrollton.com/purchasing. The City reserves the right to accept or reject any bid for any or no reason and there are no implied guarantees to negotiate or lease and/or sell the properties at all or even at the minimum bid amount.

All materials related to the bid package plus any addendums or updates can be obtained on the city’s Purchasing webpage at www.cityofcarrollton.com/purchasing, then click on “Current Bids”. It is the Bidder’s responsibility to check this site for updates or addendums to this bid.

Information on the property can also be obtained from Scott Whitaker, Parks Director, City of Carrollton. If you have any questions, Mr. Whitaker can be reached via email at scott.whitaker@cityofcarrollton.com. All emails to Scott should also copy Vince Priolo, Purchasing Manager, at vince.priolo@cityofcarrollton.com. 
ALL LEASES OR SALES ARE SUBJECT TO AND CONDITIONED UPON APPROVAL BY THE CITY OF CARROLLTON.  
After bids are opened and publicly read, the bids will be tabulated for comparison on the basis of the best value method shown in the Proposal.  Until final award of the Contract, the City reserves the right to reject any or all bids, to waive technicalities, and to re-advertise for new bids, or proposed to do the work otherwise in the best interests of the City.

The following items will be considered when an award is based on best value:

· The annual lease price or the purchase price;
· The experience of the bidder and providing the proposed goods or services;

· The extent to which the goods or services meet the municipality’s needs;
· Demonstrated ability to finance and sustain the operation of the proposed use;

· References from past users/partners in dealing with the bidder for similar uses;
· Any relevant criteria specifically listed in the request for bids or proposals.
In addition to the best value criteria listed above, this Request For Proposal will be evaluated based on the following criteria:
· Price will be 20% of the consideration

· Intended property use will be 20% of the consideration

· Full financing of project in place will be 20% of the consideration

· Experience operating successfully the same or similar venture elsewhere will be 20% of the consideration

· The degree to which the project enhances or complements McInnish Sports Complex will be 20% of the consideration
Please note the following legal description includes the road on the Western boundary that will be retained by the City and is not part of Tract I; the final area for lease/sale will be determined by a boundary survey that the City is completing at this time. Updates will be provided when they are available.
LEGAL DESCRIPTION

CITY OF CARROLLTON

CONCEPT SURVEY 40 ACRE PARCEL

McINNISH PARK

DESCRIPTION

April 25, 2012

BEING A 40.4512 ACRE PARCEL OF LAND OUT OF THE PRESTON WITT SURVEY, ABSTRACT NO. 1566, CITY OF CARROLLTON, DALLAS COUNTY,TEXAS, AND BEING PART OF LOT 2, BLOCK A, MclNNISH PARK, AN ADDITION TO THE CITY OF CARROLLTON AS RECORDED IN VOLUME 95248, PAGE 655 OF THE DEED RECORDS OF DALLAS COUNTY, TEXAS (DRDCT), AS SHOWN ON THE ATTACHED EXHIBIT "A" AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

IT IS THE INTENT TO DESCRIBE A PARCEL OF LAND OFF THE NORTH END OF THE REMAINDER OF LOT 2, McINNISH PARK, SAID PARCEL BEING BOUNDED PARTIALLY ON THE NORTH BY THE SOUTH LINE OF THE RIGHT OF WAY FOR SANDY LAKE ROAD AND BEING BOUNDED PARTIALLY ON THE EAST BY THE WEST LINE OF THE RIGHT OF WAY FOR SH 190, AND BEING BOUND ON THE WEST BY TlIE WEST LINE OF LOT 2: 

COMMENCING FOR REFERENCE at the intersection of the south line of the Right of Way for Sandy Lake Road with the West line of the Right of Way for SH 190;

THENCE South 84°26'29" West, with the south line of the Right of Way for Sandy Lake

Road a distance of 68.82 feet to the POINT OF BEGINNING;

THENCE South 00°05'53" East, departing said Right of Way line and crossing Lot 2, a

distance of331.64 feet to a point;

THENCE North 89°54'07" East, a distance of 290.25 feet to a point on the west line of

the Right of Way for SH 190 (George Bush Tollway);

THENCE said Right of Way, the following 5 calls and distances:

1. THENCE South 12°31 '12" West, a distance of 100.66 feet to a point at the

beginning of a tangent curve to the left;

2. THENCE along said curve to the left, having a radius of 1419.00 feet, through a

central angle of 14°05'55", an arc distance of 349.17 feet, and having a chord

which bears South 05°28'14" West, a distance 01'348.29 feet to a point;

3. THENCE South 01°34'44" East, a distance 01'281.24 feet to a point;

4. THENCE South 16°06'31" East, a distance of 646.75 feet to a point;
5. THENCE South 09°51 '47" East, a distance of 491.97 feet to a point;
THENCE South 89°54'07" West, departing said Right of Way and crossing Lot 2, a

distance of 1076.95 feet to a point on the west line of Lot 2, being the east line of Lot 1,

MclNNISH PARK;

THENCE North 00°05'53" West, with said common line, a distance of 1762.06 feet to a

point on the south line of the Right of Way for Sandy Lake Road;

THENCE with said Right of Way the following 3 calls and distances:

1. THENCE North 42° I0' 14" East, a distance of 172.68 feet to a point at the

beginning of a tangent curve to the right;

2. THENCE along said curve to the right, having a radius of 940.00 feet, through a

central angle of 32°04'22", an arc distance of 526.19 feet, and having a chord

whieh bears North 58° 12'25" East, a distance of 519.35 feet to a point of tangent;

3. THENCE North 84°26'29" East, a distance of 15.43 feet to the POINT OF
BEGINNING, and containing 40.4512 acres of land

NOTE:

The bearing basis for this document is State Plane Coordinates (NAD 83), for the State of

Texas, North Central Zone (4202).

This document should not be used for transfer of title. No field survey was performed for

the creation of this document.
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INSTRUCTIONS FOR RFP #13-003

YOU MUST SUBMIT A COMPLETED BID


OR IT MAY BE DISQUALIFIED


   1.
Read Carefully the General Conditions for Bids;
    2.
Attach your deposit (Cashier’s Check/Money Order) to the Original bid form;
    3. 
Complete all the following:

a.
Sign the Bid and Lease Agreement and/or a Bid and Purchase Agreement;

b.
Sign Exhibit “D” – No Conflict of Interest Statement;
c.
Sign and Notarize Exhibit “E” -" the Affidavit”; and 
d.
Sign Exhibit “F”- “No Title Policy Statement”.

4. Submit your bid in a sealed envelope to:  Vince Priolo, Purchasing Manager, City of Carrollton, 1945 E. Jackson Road, Carrollton, Texas 75006.  If you have any questions, Vince Priolo can be reached at (972) 466-3115 or via email at vince.priolo@cityofcarrollton.com. 
On the envelope submitted, please write the following information on the exterior:

For

RFP #13-003

 
Address
Southwest corner Sandy Lake Road and President George Bush Turnpike                 
 


To Be Opened Thursday, November 29, 2012
At
  
 2:00 PM Central Time
BE SURE ALL ENVELOPES HAVE THE RFP NUMBER AND ADDRESS OF THE PROPERTY YOU ARE BIDDING ON.    

     5.
All bids MUST be received by Vince Priolo, Purchasing Manager, at 1945 E. Jackson Rd, Carrollton TX 75006, no later than 2:00 P.M. on Thursday, November 29, 2012.  Any bid received after stated closing time will be returned unopened.  If bids are sent by mail to the City of Carrollton, the bidder shall be responsible for actual delivery of the bid to Vince Priolo, Purchasing Manager, before the advertised date and hour for opening of bids.  If mail is delayed either in the postal service or in the internal mail system of the City of Carrollton beyond the date and hour set for the bid opening, such bid will not be considered and will be returned unopened.
6. You need not be present at bid opening.
7. Please provide four copies of your bid, and mark one as “Original”.

8. The City of Carrollton Municipal Building is wheelchair accessible.  For accommodations or sign
interpretive services needed for bid openings, please contact Vince Priolo at (972) 466-3115.
9. It is the responsibility of the Bidder to view the property. The city will not provide any aerial views or maps for these properties.


ALL LEASES AND SALES ARE SUBJECT TO AND CONDITIONED UPON APPROVAL BY THE CITY OF CARROLLTON.  







City of Carrollton, Texas
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_______________________________








Vince Priolo







Purchasing Manager








City of Carrollton








1945 E. Jackson Road








Carrollton, TX 75006








(972) 466-3115

Publication Dates:
Wednesday, November 7, 2012



Wednesday, November 14, 2012
Opening/Due Date:
Thursday, November 29, 2012 @ 2:00PM Central Time
CITY OF CARROLLTON


BID AND LEASE AGREEMENT


RFP #13-003
BIDS WILL BE RECEIVED UNTIL 2:00 P.M. ON Thursday, November 29, 2012
TO:
CITY OF CARROLLTON 

     Vince Priolo
Purchasing Manager

     City of Carrollton 

1945 E. JACKSON RD.

CARROLLTON, TEXAS 75006

I,                                                     , hereinafter called "Bidder", hereby submit this BID for the lease of the following described property: 

Address:           
Southwest corner Sandy Lake Road and President George Bush Turnpike
Legal Description: 
a tract of land situated in the Preston Witt Survey, Abs No. 1566, etc  38 acres more or less
Bid Amount:












Number of Years (not to exceed a 30 year lease):
________________________________


Deposit Amount:










Bidder agrees and acknowledges that he/she has remitted ten percent (10%) of the bid amount with this Bid Agreement (the Deposit”).   The Deposit shall be made in the form of a cashier’s check or money order payable to the City of Carrollton for the required 10% of the Bid Amount. Cash money will not be accepted.

Calculated at 10% of first year’s lease rate based on your proposal. Example 38 acres = 1,655,280 square feet at annual lease of $0.10/ per square foot = $165,528               deposit of 10% = $16,552.80
CONDITIONS OF BID AND ACCEPTANCE FOR LEASE

READ CAREFULLY
 1.
The land and/or improvements described above shall hereinafter be referred to as "the Property."

 2.
Bidder understands and agrees that immediately upon acceptance of this bid by Landlord, this bid becomes a binding and enforceable Contract upon Bidder, his heirs, assigns, successors in interest, executors and administrators, provided that such acceptance occurs before Landlord receives any written revocation signed by Bidder and sent to Landlord by certified or registered mail.

3. Acceptance by Landlord shall occur immediately upon the City of Carrollton accepting Bidder’s bid, and if legally necessary, obtaining the consent of the remaining taxing authorities.

4. Bidder contracts and agrees that it is his sole obligation to make all inspections deemed necessary by Bidder prior to the submission of this bid.  Such inspections shall include, but not be limited to, all matters of title, zoning, building codes, ordinances, deed restrictions, easements, rights-of-way, encroachments, conditions and reservations, mineral reservations, judgments, code enforcement liens, demolition liens, tax consequences, physical or environmental conditions (including Tract I’s historical use as a Type I municipal LANDFILL operated under state permit and its current post-closure status and the fact that the site currently contains approximately 200,000 cubic yards of soil material that is classified by the Texas Commission on Environmental Quality (TCEQ), and has uses restricted to road base material), availability of access, ingress or egress, operating history or projection, valuation, governmental approvals, governmental regulations, or any other matter or thing relating to or affecting the Property, including without limitations, (1) the value, condition, merchantability, marketability, profitability, suitability or fitness for a particular use or purpose of the property:  (2) the manner or quality of the construction or materials incorporated into any of the Property; and (3) the type, manner, and quality of the land, soil condition, hazardous or other governmental regulated materials in or upon the land, buildings, structures and the state of repair, or lack of repair, of the Property.

 6.
Bidder contracts and agrees that with respect to the Property, Bidder has not relied upon and will not rely upon, either directly or indirectly, any oral  statements, representations or warranties of Landlord, or any agent or affiliate of Landlord, if any, and that no such agreement, representations or warranties have been made.  Bidder represents and warrants that Bidder is a knowledgeable Bidder of real property and is relying solely on Bidder's own expertise and that of Bidder's consultants and that Bidder has conducted such inspections and investigations of the property as Bidder deems necessary, including but not limited to, the physical and environmental conditions thereof.  Bidder contracts and represents that he shall rely solely upon what he, through his own investigations, tests and research has learned.  

 7.
At the execution of the lease, Bidder does and shall assume all risks that adverse matters, including but not limited to, adverse physical and environmental conditions or ownership and title issues may not have been revealed by Bidder's inspections and investigations.  Bidder acknowledges and agrees that the property is leased by Landlord and accepted by Bidder, "as is, where is, and with all faults".  

 8.
Bidder understands that he is responsible for the pro rata property taxes from the date of execution through all future years so long as Bidder leases the Property.

 9.
Bidder agrees to accept a Lease to the property.  Bidder understands that there are no warranties or guarantees associated with a lease.  A sample copy of the Lease is attached hereto as Exhibit "A".  As stated in the lease, the Tenant agrees he is responsible for all activities and expenses necessary to have the soil material mentioned above re-classified by TCEQ or legally dispose of the material offsite.
10.
Bidder understands contracts and agrees that Landlord shall have no responsibility for or liability arising from the accuracy of any matter, fact, or thing relating to the Property.  Landlord is not obligated and will not provide or pay for a phase one environmental study or other related documents.  However, Bidder may do so at his sole cost and expense.

11.
Bidder understands and agrees that City of Carrollton will retain the top three highest bid deposits submitted until an award is made and that all other bid deposits will be returned at the bid opening or upon request of the unsuccessful bidder.  Landlord's responsibility to return the deposit to bidder shall extend only to depositing it in the U.S. Mail on or before 30-days from the date my proposal is rejected. 

12.
Within thirty (30) days of notification of acceptance of Bidder's bid by the City of Carrollton, Bidder shall execute the Lease of the Property by paying the balance of the one year Lease to City of Carrollton by cashier's check or money order, unless such time period is reduced or extended by a written agreement of the undersigned and the Landlord.  Bidder understands and agrees that if Bidder is unable or refuses to timely execute the Lease on the Property and accept a Lease for any reason whatsoever, except through fault of Landlord, this contract may be terminated at Landlord's sole discretion and bidder's deposit of ten percent (10%) shall be forfeited to Landlord to cover administrative costs attributable to this Lease. 

13.
Bidder hereby represents to Landlord that in executing this agreement he is financially capable of obtaining and has ready access to sufficient funds to pay the balance of the bid amount/purchase price in a timely manner. 

14.
Bidder understands and agrees that the City of Carrollton has the right and reserves the right to reject any and all bids for any reason, with or without cause.
15.
Bidder understands and agrees that Landlord requires all prospective Bidders to sign a NO CONFLICT OF INTEREST STATEMENT, which is attached hereto as Exhibit "D".

16.
Bidder does hereby release any and all rights, claims, and causes of action at law or in equity, that he may now have or may acquire in the future against Landlord, its officers, agents, and employees, in connection with this bid and the subsequent lease to him, if any.  

17.
Bidder understands, specifically agrees, and does hereby fully release, indemnify and hold harmless Landlord from any claims, demands or causes of action arising from any misrepresentations, failures of disclosure, errors, any acts or commission or omission or any other negligent, intentional or wrongful acts or failure to act by City of Carrollton, arising from or pertaining to, directly or indirectly, this bid, acceptance, lease, and the subsequent execution of this transaction.

18.
Upon Bidder's death or mental incapacity, occurring before the execution, this agreement shall become null, void and unenforceable and the Seller shall have no further obligation to Bidder, his estate, or his legal representatives, heirs, executors or administrators.  Bidder hereby waives and releases to City of Carrollton any rights, claims, or causes of action he may have to an award of damages or a conveyance of the property, in the event of his death or mental incapacity.

19.
Bidder represents and states that he has no outstanding City of Carrollton judgments, tax delinquencies or fees owed to City of Carrollton and has executed and notarized the appropriate Affidavit to that effect which is attached hereto as Exhibit "E".

20.
Any notice or communication required or permitted hereunder shall be deemed to be delivered, whether actually received or not, when deposited in the United States mail, postage fully prepaid, registered or certified mail, addressed to the intended recipient at the address shown below.  Any address changes shall be effective only by receipt of a written notice sent to all parties to this contract by certified mail.
21.
Bidder agrees that if the property is to be leased to any name other than that of the person or entity making this bid, this fact must be set out at the time of the bid and contained in the bid.  Conveyance of the property shall be made and accepted subject to any and all easements, restrictions, reservations, title exceptions, liens and other instruments of record adversely affecting the property either directly or indirectly.

22.
Landlord shall have the absolute right to waive all irregularities, non-conformities, and technicalities and/or accept or reject this bid and all other bids on this property at any time or any or no reason whatsoever, and there are no implied guarantees to negotiate or lease the property at all or even at the minimum bid amount. City reserves the right to withdraw this property from any lease prior to execution of the lease.

23.
Bidder understands and agrees that this contract and all the terms and conditions therein shall survive the execution of the lease and shall not merge into it. 
24
ALL LEASES ARE SUBJECT TO AND CONDITIONED UPON APPROVAL BY THE CITY OF        CARROLLTON, and if legally necessary, BY ALL OTHER APPLICABLE TAXING AUTHORITIES.

*
BIDDER'S SIGNATURE:
               
________________________                                                 
PRINT NAME:

                          

_________________
COMPANY NAME

_____________________________________
FEDERAL ID NUMBER
_____________________________________                                  
ADDRESS:


                                       

                      




CITY:



                     
  _____STATE        ZIP 
____           
TELEPHONE:

 (       )                            

___________                        
FAX:



 (       )                                         
___________           
Please print exactly the name(s) as they should appear on the lease if different in any way from the above:

The undersigned affirms that they are duly authorized to execute this contract that this company, corporation, firm, partnership or individual has not prepared this bid in collusion with any other bidder, and that the contents of this bid as to prices, terms or conditions of said bid have not been communicated by the undersigned nor by any employee or agent to any other person engaged in this type of business prior to the official opening of this type of business prior to the official opening of this bid.
ALL BIDS MUST BE HAND SIGNED.

If you have any questions pertaining to the properties, please contact Mr. Scott Whitaker, Parks Director, Carrollton, Texas 75006. His email is scott.whitaker@cityofcarrollton.com, and all emails to Scott pertaining to this RFP must copy Vince Priolo, Purchasing Manager, at vince.priolo@cityofcarrollton.com.    

Questions pertaining to the bid process or bid requirements should be directed to Vince Priolo, Purchasing Manager, 1945 E. Jackson Road, Carrollton, Texas 75006. His phone number is (972) 466-3115.

FACSIMILE BIDS ARE NOT ACCEPTABLE AND WILL NOT BE CONSIDERED.
Attachments

Exhibit A
GROUND LEASE 

by and between 

the City of Carrollton, Texas 

and 
_____________________

STATE OF TEXAS


}

COUNTY OF DALLAS

}




This Lease Agreement made and entered into by and between

LANDLORD

City of Carrollton, Texas   (“Landlord” or “City”)          



ADDRESS
1945 E. Jackson Road, Carrollton, Texas 75006___                           


PHONE
972.466.3000    
FAX
972.466.3252






hereinafter referred to as “Landlord” or “City,” and

TENANT

                                   __(“Tenant”)______                         

ADDRESS
_____________________________________

__________________________________


PHONE 
______________________
FAX _______________




hereinafter referred to as “Tenant;”

1.01
PREMISES

WITNESSETH:  That Landlord, in consideration of the covenants and agreements to be performed by Tenant and upon the terms and conditions hereinafter stated, does hereby lease, demise and let unto Tenant the following described premises (“Premises” or “Demised Premises”):

Approximately 38 acre parcel of land out of the Preston Witt Survey, Abstract No. 1566, City of Carrollton, Dallas County, Texas; as described on Exhibit “1” attached hereto and incorporated herein by reference for all purposes. [Note: Boundary survey will later determine the exact parcel.]

LOCATION:   Being a portion of Lot 2, Block A, McInnish Park, an addition to the City of Carrollton as recorded in Volume 95248, Page 655 of the Deed Records of Dallas County, Carrollton, Texas.  
1.02  LEASE TERM
The Term of this Lease is for _______ (______) years (the “Term”), commencing on the Commencement of the Construction Date  (the “Commencement Date”) (which will be the date of issuance of any building permit on the premises) and will terminate at the end of the ___________ (____th) Lease Year thereafter unless terminated earlier pursuant to provisions set forth herein. Promptly after the Commencement Date has been ascertained, the parties shall confirm said Commencement Date and the expiration date of the Term in writing. [Note: Term of lease will be set forth in the Bidder’s Proposal that is accepted by the City.]
1.03 PERMITTED USE
(A) The Premises shall be used for no other purpose than: educational uses, athletic fields and associated recreational facilities. Use shall be limited to ____________________________.  [Note: This will include any limits and restrictions set forth in the Bidder’s Proposal that is accepted by the City. 
(B) Blanks in this draft document will be adjusted in accordance with the proposal accepted by the City.] Any modification to the surface or subsurface of the Premises (which includes the former landfill site) requires written approval of the City. 
(C) Equipment, Fixtures and Signs.  Tenant shall have the right to erect, install, maintain and operate on the Premises such equipment, fixtures and signs as Tenant may deem advisable, subject to local ordinances, state and federal law and the limitation in use set forth herein. Such equipment may include, but, not be limited to directional signage. It is understood that any work of any kind made and done under this Paragraph shall be made and done at Tenant’s sole cost.  

(D) This lease is for Tenant’s non-exclusive use of the Premises. Landlord retains the right for the entire Term for itself and its contractors, employees, and agents ingress, egress and access over and across the Premises, as necessary to allow: (1) pedestrian and vehicular travel between adjacent public streets, adjacent lots and the adjacent drainage area, (2) utility and drainage uses, and (3) any other public uses. Tenant agrees to allow mutual access across the Premises as the Landlord deems appropriate. The rights of access and use set forth herein apply to the entire Premises.  

Landlord retains paramount use of and right to all property within Premises, subject to the terms of this Lease.  Landlord expressly reserved the right to inspect, investigate, survey, construct, reconstruct, replace, repair, maintain, and operate water lines, sewer lines, telephones lines, electrical power lines together with appurtenant facilities along the route of such lines and facilities exiting throughout the Premises, and to authorize others to do so as necessary as determined by Landlord, for the administration, management and development of the site. Tenant will be given reasonable notice when such work may become necessary and shall adjust its operations in such manner that Landlord may proceed expeditiously. During the Tenant’s operating season, however, Landlord shall use reasonable efforts to exercise this right in such a way so as not to interfere with Tenant’s operations or customer access to the _______ ___________ or in such a way as to detract from the appearance of the _________________; provided; however, that Landlord has no control over the conduct or activities of any utilities pursuant to the easement or rights-of-way of such utilities. 

Landlord shall have the right to remove and keep removed all or part of any buildings, fences, trees, shrubs or other improvements or growths which in any way endanger or interfere with the construction, maintenance, use or efficiency of its reserved rights of access and use.  Landlord shall at all times have the right of ingress and egress to and from and upon any of said Premises for the purpose of constructing, reconstructing, inspecting, patrolling, maintaining and adding to or removing all or part of its uses without the necessity at any time of procuring the permission of anyone or the obligation to restore Tenant’s improvements.

(E) Tenant covenants and agrees that Tenant will not:

(1) erect any walls, fences or barricades which would obstruct access to (a) any improvements now or hereafter located outside the Premises on sites owned or leased by Landlord in the vicinity of the Premises or (b) any public sidewalk; provided, that with City approval Tenant shall have the right to temporarily close access points to and from public streets or otherwise close portions of the Premises during periods of construction or as otherwise reasonably necessary for public safety purposes, and further provided, however, that any such closures must be effected in compliance with all applicable law, including, if required, the prior approval of any governmental authority having jurisdiction over the Premises;
(2) use or occupy the Premises or any part thereof for any unlawful purpose or in such a manner as to: (a) violate any certificate of occupancy, certificate of compliance, certificate or policy of insurance, permit or license or zoning; or (b) constitute a public or private nuisance;
(3) cause, suffer or permit: (a) any material detrimental waste, damage, disfigurement or injury to the Premises or any portion thereof; (b) the Premises or any portion thereof to be used by Tenant, its subtenants, contractors, subcontractors or other persons subject to the Tenant’s control  in such a manner as might reasonably impair Landlord’s title to the Land; or

(4) cause, suffer or permit the Premises, or any part thereof, or any construction undertaken thereon, or any activities conducted or permitted thereon, to be done, conducted or performed other than in accordance with all applicable law, rules, ordinances and regulations of all governmental bodies having jurisdiction over the Premises; or

(5) construct or maintain above-ground utilities at the Premises, or fail to screen all garbage and refuse containers from public view to the extent required by applicable law.

(6) conduct any auction, "flea market" or "garage sale" on the Premises nor store any goods or merchandise on the Property except for Tenant’s own business use in accordance with the Permitted Uses herein.  

(7) shall not make any loud noises, unusual vibrations, unpleasant odors, objectionable or illegal activities on the Premises.  Tenant shall not permit the operation of any equipment in the Premises that could annoy other occupants of or near the Property.  

(8) may not bring any flammable, explosive, toxic, noxious, dangerous or hazardous materials onto the Premises.

(9) install any security systems, telephone, television and other communication cables, fixtures and equipment without first receiving approval in writing by the Landlord and complying with the Permitted Uses herein.

(F) Tenant’s right to Levy Charges:
(1) Tenant may charge fees, rates or prices as follows: 

(a) for admission to the ______________ (except as limited by this Lease), 

(b) for amusement facilities within the ________________, 

(c) for use of all other facilities operated by the Tenant upon the Premises, 

(d) for sales of food and other concession items on the Premises, and 

(e) for use of the Premises by concessionaires, licensees, and other third parties otherwise authorized by this Lease.
(2)
Tenant shall provide to Landlord a complete list of its fees, rates and prices at the _______________. Tenant shall post schedules of prices and charges at ticket boxes, concession  outlets and other conspicuous places. 

     (F)
Capital Improvements:


(1) Compliance: Tenant will comply with all applicable codes and regulations in connection with the construction, operation and management of the capital improvements.


(2) Construction in Conformance with Plans: The design and construction of each capital improvement will conform generally to the working plan described in Exhibit “2”.



(3) Tenant shall annually prepare or revise and submit to Landlord a current Capital Improvements Plan that identifies contemplated additional capital improvements, including any substantial changes or alterations in any existing improvements, during the next following five years. Except as provided in this Lease, Tenant shall not be required to carry out such additional improvements, but Tenant shall not carry out any improvements unless those improvements are set forth in the Plan approved by the Landlord.  Landlord may deny any contemplated improvements on Premises.


(4) From the beginning of this Lease through the end of the first _____ months of the lease, Tenant will expend no less than $________________ on construction and capital improvements for the _______________ on the Premises.

1.04  RENT 

Tenant agrees to pay Rent to Landlord, or to whomever the Landlord designates in writing, for the Premises (“Rent”)  in the amount of $_____________ per month [or annually]  plus _____________.  [Subject to amendment based on bid selected by the City.] One such monthly installment shall be due and payable on or before the Commencement Date of this Lease as set forth in Paragraph 1.02 above, and a like amount installment shall be due and payable on or before the same day of each succeeding calendar month during the term thereof. Other terms, if any, are specified below.

1.05 TAXES, LATE FEES, ASSESSMENTS AND OTHER CHARGES

(A) Taxes and Assessments.  Subject to Section 1.05(E) below, Tenant agrees to pay all taxes that are levied, assessed, charged or imposed with respect to periods within the Term upon the following:

(1)
any improvements on the Premises; and

(2)
this Lease or the leasehold estate of Tenant created hereby.

(B) Late Fees. It is understood that the minimum guaranteed rent, are due on or before the first day of the month without offset or deduction of any nature.  In the event any rental is not received within (5) days it is agreed that Tenant will pay a late fee of 10% of the monthly rental amount for late payments up to the first 15 days.  If the late payment continues past first 15 days, then additional late charges of 1% of the past due amount per day for each day after initial 15 days will be due until the past due amount, in good funds, is received by the Landlord.  Any such increase shall be payable as additional rent hereunder, and shall be payable immediately upon demand.  It is not intended that the late fee or any portion be construed as interest in any way.

(C) Charges.  Subject to Section 1.05(D) below, Tenant agrees to pay when due all charges for any public or private utilities services, including, without limitation, water, sewer, gas, light, heat and air conditioning, telephone, electricity, trash removal, power and other utility communications services that at any time during the Term are rendered to, or become due and payable with respect to, the Premises (individually and collectively, “Charges”).  Tenant will be responsible for the maintenance and repair of all utilities serving the Premises from the point of connection to the public main service line.

(D) General.  Tenant will prepare and file all reports and returns required by law and governmental regulations with respect to any taxes payable by Tenant pursuant to this Lease.  Within twenty (20) days following Tenant’s receipt of a written request by Landlord, Tenant agrees to furnish and deliver to Landlord receipts evidencing the payment of any taxes payable by Tenant under this Lease.  If any taxes may be paid in installments, Tenant will be obligated to pay such installments only as they become due; provided, however, that any and all installments with respect to taxes accruing within the Term which are to become due and payable after the expiration of the Term will be paid at or before the expiration of the Term, or, in the event of any termination of this Lease, prior to the time of such termination (provided, however, that if payment prior to termination is not possible because the amount of such payment has not been finally quantified and billed, then within twenty [20] days following the date that the amount of such payment has been finally quantified and billed).  Any taxes for the Lease Years in which this Lease commences and terminates will be prorated between Landlord and Tenant as of such dates.  If Tenant fails to pay any taxes (or any installment thereof) when due, Landlord, with or without declaring a default hereunder, may, but will not be obligated to, pay any such taxes (or any installment thereof), and any amount so paid by Landlord, together with all costs and expenses incurred by Landlord in connection therewith, will be paid by Tenant to Landlord on demand with interest at the annual rate of ten percent (10%).  Tenant’s obligation to pay taxes and Charges which accrue during the Term will survive the expiration or termination of this Lease.
(E) Right to Contest.  Tenant, at its sole cost and expense, may contest by appropriate legal proceedings conducted in good faith and with due diligence the amount, validity or application, in whole or in part, of any taxes, Charge or Lien; provided that (1) Tenant will give Landlord prior written notice of such contest, (2) Tenant will first make all contested payments (under protest if it desires) unless such proceeding will suspend the collection thereof, (3) no part of the Premises or any interest therein, or the Rent under this Lease, will be subjected thereby to sale, forfeiture, foreclosure or interference, (4) Landlord will not be exposed thereby to any civil or criminal liability for failure to comply with any regulation, and the Premises will not be subject to the imposition of any lien as a result of such failure, and (5) Tenant will have furnished any security required in such proceeding or under this Lease or reasonably requested by Landlord to insure payment of any taxes, Charge or lien.  Tenant agrees that it will pay, and save Landlord harmless from and against, any and all losses, judgments, decrees and costs (including all reasonable attorneys’ fees and expenses) in connection with any contest and that, promptly after the final determination of any contest, Tenant will fully pay and discharge the amounts which will be levied, assessed, charged or imposed or be determined to be payable therein, together with all penalties, fines, interests, costs and expenses resulting therefrom.

1.06  POSSESSION

Tenant acknowledges that Tenant has fully inspected the Premises, and on the basis of such inspection, Tenant hereby accepts the Premises ”AS IS,” as for the purposes for which the same are leased, in their present condition, with such changes therein as may be caused by reasonable deterioration between the date hereof and the Commencement Date of this Lease.

Tenant acknowledges the Premises’ historical use as a Type I municipal LANDFILL operated under state permit and its current post-closure status. Tenant acknowledges that the site currently contains approximately 200,000 cubic yards of soil material that is classified by the Texas Commission on Environmental Quality (TCEQ), and has uses restricted to road base material.  The Tenant is responsible for all activities and expenses necessary to have the material re-classified by TCEQ or legally dispose of the material offsite.

1.07 MAINTENANCE BY TENANT

(A) Tenant shall, at his sole cost, expense and risk, maintain the Premises (including any improvements constructed by the Tenant or Landlord) in good repair and condition including, but not limited to, repairs (including all necessary replacements) and maintaining the vegetated cover and stabilizing the topsoil layer protecting the clay cap on the Premises in accordance with state and federal regulations. Tenant’s maintenance shall include items such as:  (i) regular removal of all trash, rubbish and garbage from the Premises; (ii) the painting and striping of parking spaces (upon construction); (iii) maintenance and repair of any access controls and devices installed by Tenant; (iv) replacement, as necessary, of any interior light bulbs and ballasts; and (v) any repair or damage to the parking improvements (upon construction) caused by the any act of negligence of Tenant, its contractors, licensees, agents, employees, invitees or customers. 

(B) The Tenant further agrees that the Landlord, its agents and employees, shall have reasonable rights of access to the Premises to inspect the property in order to ensure that the Premises is in accordance with all applicable agreements with the Landlord, including this Lease, and all applicable federal, state and local laws and regulations, as well as the continuing right, subject to Tenant's reasonable security requirements, to inspect the Premises to ensure that the Premises are thereafter maintained, operated, and occupied by Tenant in accordance with all applicable laws and agreements with the City. 
(C)  In the event Tenant should neglect to maintain the Premises, Landlord shall notify Tenant and Tenant shall have 30 days to make such repairs. If such repairs are not completed after 30 days, Landlord shall have the right (but not the obligation) to cause repairs or corrections to be made and any reasonable costs therefore shall be payable by Tenant to Landlord as additional rental.  Upon expiration of the Term or earlier termination of this Lease, Tenant shall deliver up the Premises in good repair and condition.  Tenant shall repair any damage caused by Tenant’s negligence or default hereunder, or negligence of Tenant, its contractors, licensees, agents, employees, invitees or customers. 

1.08  ALTERATIONS

Tenant shall not create or make any alterations, additions, or improvements to the Premises without prior written consent of Landlord.  Consent for nonstructural alterations, additions, or improvements shall not be unreasonably withheld by Landlord.  

1.09  SURRENDER
Upon the expiration of the Term or earlier termination of this Lease, Tenant will surrender the Premises to Landlord in good condition and repair, ordinary wear and tear excepted.  So long as no Event of Default has occurred and is continuing, any furniture, goods, inventory, merchandise, vehicles, moveable equipment or moveable systems and other personal property owned by Tenant and placed therein by Tenant that is not a “fixture” under applicable law (collectively, “Tenant’s Property”), will remain Tenant’s property and may be removed by Tenant at its sole cost and expense at any time prior to the expiration of the Term (or if earlier terminated, within ten [10] days thereafter).  Any damage to the Premises caused by such removal will be repaired by Tenant at its sole cost and expense.  If Tenant fails to remove Tenant’s Property as provided in this Section, then such remaining property will be deemed the property of Landlord.  
1.10 OWNERSHIP OF IMPROVEMENTS  

To the maximum extent allowable under applicable law and notwithstanding anything to the contrary in this Lease or any of the other Transaction Documents, any buildings, improvements, additions, alterations, and fixtures (except furniture and trade fixtures) constructed, placed, or maintained on any part of the Premises from and after the Effective Date by the Tenant shall be owned by Tenant in whole (whether for purposes of depreciation, taxation or otherwise), notwithstanding that the same may be affixed to the Land.  Upon termination of this Lease for any reason, title to said improvements shall remain with the Land and ownership thereof shall revert to Landlord. So long as no Event of Default exists, Tenant may at any time remove any of Tenant’s Property, subject to the terms of Section 1.09 of this Lease.
1.11 INDEMNITY

(A) Landlord shall not be liable to Tenant or to Tenant’s employees, customers, licensees, agents, invitees or visitors, or to any other person, for any injury to persons or damage to person or property on or about adjacent area owned by Landlord  caused by the neglect or misconduct of Tenant, Tenant’s employees, subtenants, agents, licensees or concessionaires  or any other person entering the Premises, or arising out of any breach or default by Tenant in the performance of Tenant’s obligations under this Lease.

(B) Tenant covenants and agrees to defend, indemnify and save harmless Landlord and its agents, employees, city council members, representatives and their respective successors and assigns from and against any and all liability, loss, damage, cost, expense (including all reasonable attorneys’ fees and expenses), causes of action, suits, claims, demands, settlements or judgments of any nature whatsoever:

(1) arising from any injury to or the death of any person or damage to any property occurring on the Premises;

(2) arising out of or connected with the use, non-use, condition, possession, operation, maintenance, management or occupation of the Premises or any part thereof;

(3) caused by any negligence or willful misconduct on the part of Tenant; or 

(4) resulting from the violation by Tenant of any term, condition or covenant of this Lease or of any contract, agreement, restriction, or requirements affecting the Premises or any part thereof or the ownership, occupancy or use thereof.

(C) The obligations of Tenant under this Section 1.11 will survive any termination of this Lease and any transfer or assignment by Landlord of this Lease or any interest hereunder.

1.12  INSURANCE
While at all times while this Lease is in effect, Tenant shall maintain the following insurance:

(A)  The Tenant shall secure and maintain at its sole cost and expense throughout the duration of this Lease insurance of such types and in such amount as may be necessary to protect himself and the interest of the Landlord against all hazards or risks of loss as hereinafter specified.  The form and limits of such insurance, together with the underwriter thereof in each case, shall be acceptable to the Landlord but regardless of such acceptance it shall be the responsibility of the Tenant to maintain adequate insurance coverage at all times.  Failure of the Tenant to maintain adequate coverage shall not relieve him of any contractual responsibility or obligation, including indemnification obligations.

Satisfactory Certificates of Insurance shall be filed with the Landlord prior to the Commencement Date and prior to starting any construction work on these Premises.  The certificates shall state that 30 days advance written notice will be given to the Landlord before any policy covered thereby is changed or canceled.

The Tenant shall comply with all Federal, State and local laws and ordinances relating to Social Security, Unemployment Insurance, Pensions, etc.

(B) WORKERS COMPENSATION INSURANCE COVERAGEtc \l1 "28.1
WORKMEN'S COMPENSATION INSURANCE COVERAGE:
(1)
Definitions:  

Certificate of coverage ("certificate") - copy of a certificate of insurance, a certificate of authority to self-insure issued by the commission, or a coverage agreement (TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation insurance coverage for the person's or entity’s employees providing services on a project, for the duration of the project.  

Duration of the project - includes the time from the beginning of the work on the project until the Tenant's/person's work on the project has been completed and accepted.  Persons providing services on the project ("subcontractor" in §406.096) - includes all persons or entities performing all or part of the services the Tenant has undertaken to perform on the project, regardless of whether that person contracted directly with the Tenant and regardless of whether that person has employees.  This includes, without limitation, independent contractors, subcontractors, leasing companies, motor carriers, owner-operators, employees of any such entity, or employees of any entity which furnishes persons to provide services on the project.  "Services" include, without limitation, providing, hauling, or delivering equipment or materials, or providing labor, transportation, or other service related to a project.  "Services" does not include activities unrelated to the project, such as food/beverage vendors, office supply deliveries, and delivery of portable toilets.

(2)
The Tenant shall provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code, Section 401.011(44) for all employees of the contractor providing services on the project, for the duration of the project.

(3)
The Tenant must provide a certificate of coverage to the Landlord entity prior to beginning any work.

(4) If the coverage period shown on the Tenant's current certificate of coverage ends during the duration of the project, the Tenant must, prior to the end of the coverage period, file a new certificate of coverage with the Landlord showing that coverage has been extended.
(5) The Tenant shall obtain from each person providing services on a project, and provide to the Landlord:
(a)
a certificate of coverage, prior to that person beginning work on the project, so the Landlord will have on file certificates of coverage showing coverage for all persons providing services on the project; and

(b)
no later than seven days after receipt by the Tenant, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of coverage ends during the duration of the project.

(6)
The Tenant shall retain all required certificates of coverage for the duration of the project and for one year thereafter.

(7)
The Tenant shall notify the City in writing by certified mail or personal delivery, within ten days after the Tenant knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the project.

(8)
The Tenant shall post on each project site a notice, in the text, form and manner prescribed by the Texas Workers' Compensation Commission, informing all persons providing services on the project that they are required to be covered, and stating how a person may verify coverage and report lack of coverage.

(9)
The Tenant shall contractually require each person with whom it contracts to provide services on a project, to:

(a)
provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code, §401.011(44) for all of its employees providing services on the project, for the duration of the project;

(b)
provide to the Tenant, prior to that person beginning work on the project, a certificate of coverage showing that coverage is being provided for all employees of the person providing services on the project, for the duration of the project;

(c)
provide the Tenant, prior to the end of the coverage period, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of certificate of coverage ends during the duration of the project;

(d)
obtain from each other person with whom it contracts, and provide to the Tenant:

(i)
a certificate of coverage, prior to the other person beginning work on the project; and

(ii)
a new certificate of coverage showing extension of coverage, prior to the end of the coverage period, if the coverage period shown on the current certificate of coverage ends during the duration of the project;

(e)
retain all required certificates of coverage on file for the duration of the project and for one year thereafter;

(f)
notify the Landlord in writing by certified mail or personal delivery, within 10 days after the person knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the project; and

(g)
contractually require each person with whom it contracts, to perform as required by paragraphs (a) - (f), with the certificates of coverage to be provided to the person for whom they are providing services.

(10)
By signing this contract or providing or causing to be provided a certificate of coverage, the Tenant is representing to the Landlord that all employees of the Tenant  who will provide services on the project will be covered by workers' compensation coverage for duration of the project, that the coverage will be based on proper reporting of classification codes and payroll amounts, and that all coverage agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, with the commission's Division of Self-Insurance Regulation.  Providing false or misleading information may subject the Tenant to administrative penalties, criminal penalties, civil penalties, or other civil actions.

(11)
The Tenant’s failure to comply with any of these provisions is a breach of contract by the Tenant which entitles the Landlord to declare the contract void if the Tenant does not remedy the breach within ten days after receipt of notice of breach from the Landlord.

      (C) COMPREHENSIVE AUTOMOBILE LIABILITYtc \l1 "28.2
COMPREHENSIVE AUTOMOBILE LIABILITY:
This insurance shall be written in comprehensive form and shall protect the Tenant against all claims for injuries to members of the public and damage to property of others arising from the use of motor vehicles licensed for highway use, whether they are owned, non-owned, or hired.

The liability limits shall not be less than:

Bodily injury

.....$1,000,000/person

.....$2,000,000/occurrence

Property Damage
...$1,000,000/occurrence

The insurance shall be of the occurrence type and name the Landlord as an additional insured.

(D) COMPREHENSIVE GENERAL LIABILITYtc \l1 "28.3
COMPREHENSIVE GENERAL LIABILITY:
This insurance shall be written in comprehensive form and shall protect the Tenant against all claims arising from injuries to members of the public or damage to property of others arising out of any act of omission of the Tenant or his agents, employees, or subcontractors.  In addition, this policy shall specifically insure the contractual liability assumed by the Tenant under this lease.

To the extent that the Tenant's work, or work under his direction, may require blasting, explosive conditions, or underground operations, the comprehensive general liability coverage shall contain no exclusion relative to blasting, explosion, collapse of buildings, or damage to underground property. 

The liability limits shall not be less than:

Bodily Injury

.....$1,000,000/person

                       



.....$2,000,000/occurrence

Property Damage
...$1,000,000/occurrence

                        

   

...$2,000,000/aggregate

The insurance shall be of the occurrence type and name the Landlord as an additional insured.

(E) BUILDER'S RISKtc \l1 "28.4
BUILDER'S RISK:

This insurance shall be written in completed value form and shall protect the Tenant and the Landlord against risks of damage to buildings, structures, and materials and equipment not otherwise covered under installation floater insurance, from the perils of fire and lightning, the perils included in the standard extended coverage endorsement, and the perils of vandalism and malicious mischief.  The amount of such insurance shall not be less than the insurable value of the work at completion less the value of the materials and equipment insured under installation floater insurance.

Equipment installed under this contract shall be insured under installation floater insurance when the aggregate value of the equipment exceeds $10,000.00.

If the work does not include the construction of building structures, builder's risk insurance may be omitted providing the installation floater insurance fully covers all work.

Builder's risk insurance shall provide for losses to be payable to the Tenant and the Landlord as their interests may appear and shall contain a waiver of subrogation rights against the insured parties.

(F) INSTALLATION FLOATERtc \l1 "28.5
INSTALLATION FLOATER:

This insurance shall protect the Tenant and the Landlord from all insurable risks of physical loss or damage to materials and equipment not otherwise covered under builder's risk insurance, while in warehouse or storage areas, during installation, during testing, and after the work is completed.  Installation floater insurance shall be of the "all risks" type, with coverages designed for the circumstances which may occur in the particular work included in this contract.  The coverage shall be for an amount not less than the insurable value of the work at completion, less the value of the materials and equipment insured under builder's risk insurance.  The value shall include the aggregate value of the Landlord furnished equipment and materials to be erected or installed by the Tenant not otherwise insured under builder's risk insurance.

(G) However, the amounts of the insurance shall not limit Tenant’s liability nor relieve Tenant of any obligation under the Lease.  The policies must contain cross-liability endorsements, if applicable, and must insure Tenant’s performance of the indemnity provisions of Section 1.11. The policies must contain a provision which prohibits cancellation or modification of the policy except upon thirty (30) days’ prior written notice to Landlord.  Tenant may discharge Tenant’s obligations under this Section by naming Landlord as an additional insured under a comprehensive policy of commercial general liability insurance maintained by Tenant and containing the coverage and provisions described in this Section.  Tenant shall deliver a copy of the policy or certificate (or a renewal) to Landlord prior to the Commencement Date and prior to the expiration of the policy during the Lease Term.  If Tenant fails to maintain the policy, Landlord may elect, but is under no obligation to do so, to maintain the insurance at Tenant’s expense.  Tenant may, at Tenant’s expense, maintain other liability insurance as Tenant deems necessary.
1.013  HAZARDOUS SUBSTANCES

(A) Hazardous Substances.  Tenant will not cause or permit the use, treatment, generation, storage, disposal, spill, leakage, release, or production on, under or about or transportation to the Premises by Tenant, its agents, employees, contractors, licensees, subtenants or invitees of any Hazardous Substances (defined in Section 1.13(B)) in a manner or quantity in violation of any applicable law.  If Tenant, or its agents, employees, contractors, licensees, subtenants or invitees violates the foregoing covenant, then Tenant will (i) indemnify and hold harmless Landlord and its agents, employees, city council members, representatives and their respective successors and assigns from and against any and all losses, claims, payments, judgments, liens, assessments, liabilities, costs and expenses, including, but not limited to, actual and reasonable attorneys’ fees and penalties, arising out of or as a result of such violation, and (ii) if such materials pose an environmental risk to human health and safety, promptly clean up and remove, at Tenant’s sole cost and with Landlord’s approval, any such materials and remediate any resulting pollution, contamination, and environmental damages in full compliance with all applicable law, upon Landlord’s written request.

Should Landlord, at any time during the Term, have a good faith and reasonable basis to suspect the presence of Hazardous Substances on, in or about the Premises or any part thereof in violation of Tenant’s obligations under this Section, Tenant will, within thirty (30) days following written notice by Landlord setting forth in reasonable detail the basis of Landlord’s suspicion, retain an independent engineer or other qualified consultant or expert mutually acceptable to Landlord and Tenant to conduct, at Tenant’s sole expense, an environmental audit of the Premises and immediately surrounding areas. The scope of work to be performed by such engineer, consultant or expert will be approved in advance by Landlord (such approval not to be unreasonably withheld), and a copy of such work product will be provided to Landlord.  

Upon the expiration or earlier termination of this Lease, Tenant will surrender the Premises to Landlord free from any Hazardous Substances, the presence of which was caused by any action or omission of Tenant, its subtenants, agents, contractors, servants, employees, licensees or invitees.

(B) Definition of Hazardous Substances.  “Hazardous Substances” for purposes of this Lease will be interpreted broadly to include, but not be limited to, any material or substance that is defined, regulated or classified under any applicable federal, state or local laws and the regulations promulgated thereunder as (i) a “hazardous substance” pursuant to section 101 of the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §9601(14), or the Federal Water Pollution Control Act, 33 U.S.C. §1321(14), as now or hereafter amended; (ii) a “hazardous waste” pursuant to section 1004 or section 3001 of the Resource Conservation and Recovery Act, 42 U.S.C. §§6903(5), 6921, as now or hereafter amended; (iii) a “toxic pollutant” under section 307(a)(1) of the Federal Water Pollution Control Act, 33 U.S.C. §1317(a)(1) as now or hereafter amended; (iv) a “hazardous air pollutant” under section 112 of the Clean Air Act, 42 U.S.C. §7412(a)(6), as now or hereafter amended; (v) a “hazardous material” under the Hazardous Materials Transportation Uniform Safety Act of 1990, 49 U.S.C. §5102(2), as now or hereafter amended; (vi) toxic or hazardous pursuant to regulations promulgated now or hereafter under the aforementioned laws or any state or local counterpart to any of the aforementioned laws; or (vii) presenting a risk to human health or the environment under other applicable federal, state or local laws, ordinances or regulations, as now or as may be passed or promulgated in the future.  “Hazardous Substances” will also mean any substance that after release into the environment or upon exposure, ingestion, inhalation or assimilation, either from the environment or by ingestion through food chains, will or may reasonably be anticipated to cause death, disease, behavior abnormalities, cancer or genetic abnormalities and specifically includes, but is not limited to, asbestos, polychlorinated biphenyls, radioactive materials (including radon and naturally occurring radio nuclides), natural gas, natural gas liquids, liquefied natural gas, synthetic gas, oil, petroleum and petroleum-based derivatives and urea formaldehyde.

(C) Survival.  The provisions of this Section 1.13 will survive the expiration of the Term or earlier termination of this Lease.

1.14 ASSIGNMENT

Tenant shall not assign this agreement or sublet the Premises, or any part thereof without the consent of the Landlord in writing; which consent Landlord agrees will not be unreasonably withheld; but no assignment or subletting shall release Tenant from any obligations hereunder.  

1.15  DAMAGE TO PREMISES

In the event the Premises are partially or totally damaged or destroyed or rendered partially or totally unfit for occupancy by fire, tornado or other casualty, Tenant shall give immediate notice to Landlord. If the Premises are totally destroyed or deemed by the Landlord to be rendered wholly unfit for occupancy by fire, tornado or other casualty, or if the Landlord shall decide not to repair or rebuild or allow repair or rebuilding, this Lease shall terminate.

1.16  EVENTS OF DEFAULT

The following events shall be deemed to be events of default by Tenant under this Lease:

(A) Tenant shall fail to pay an installment of rent or any other obligation hereunder involving the payment of money and such failure shall continue for a period of ten days after the due date.

(B) Tenant shall fail to comply with any term, provision, or covenant of this Lease other than as described in subsection (A) above and shall not cure such failure within fifteen days after written notice thereof to Tenant.

(C) Tenant or any guarantor of Tenant’s obligations under this Lease shall become insolvent, or shall make a transfer in fraud of creditors, or shall make an assignment for the benefit of creditors.

(D) Tenant or any guarantor of Tenant’s obligations under this Lease shall file a petition under any section or chapter of the United States Bankruptcy Code, as amended, or under any similar law or statute of the United States of America or any state thereof; or Tenant or any guarantor of Tenant’s obligations under this Lease shall be judged bankrupt or insolvent in proceedings filed against Tenant or any guarantor of Tenant’s obligations under this Lease thereunder.

(E) A receiver or trustee shall be appointed for the Premises or for all or substantially all of the assets of Tenant or any guarantor of Tenant’s obligations under this Lease.

(F) Tenant shall desert or vacate or shall commence to desert or vacate the Premises or any substantial portion of the Premises or Tenant shall remove or attempt to remove, without prior written consent of Landlord, all or a substantial value of Tenant’s goods, wares, equipment, fixtures, furniture or other personal property.

(G) Tenant shall desert or vacate or shall commence to desert or vacate the adjacent premises or any substantial portion of the adjacent premises owned by the Tenant.

(H) Tenant shall do or permit to be done anything which creates a lien upon the Premises.  
(I) Without any notice or demand whatsoever, Landlord may, but shall be under no obligation to, take any one or more of the actions permissible by law to insure performance by Tenant of Tenant’s covenants and obligations under this Lease.  In this regard, it is agreed that if Tenant deserts or vacates the Premises or the adjacent premises owned by the Tenant, Landlord may enter upon and take possession of such Premises in order to protect them from deterioration and continue to demand from Tenant the other charges provided in this Lease without any obligations to relet; but that if Landlord does, at its sole discretion, elect to relet the Premises, such action by Landlord shall not be deemed as acceptance of Tenant’s surrender of the  Premises unless Landlord expressly notifies Tenant of such acceptance in writing.  Tenant hereby acknowledges that Landlord shall otherwise be reletting as Tenant’s agent.  It is further agreed in this regard that in the event of any default described herein Landlord shall have the right to enter upon the Premises by force if necessary without being liable for prosecution or any claim for damages therefore.

(J)  A __________ is not completed on the Premises and the development has not received its certificate of occupancy by December 31, 2013.  [Note: This subsection will also include any limits and restrictions set forth in the Bidder’s Proposal that is accepted by the City.]

1.017  DEFAULT OF TENANT--TERMINATION

(A) Termination.  Upon the occurrence of any Event of Default hereunder, Landlord will have the right, at its election and regardless of the availability to Landlord of any other remedy contained elsewhere under this Lease, at law, in equity or otherwise, without any demand or notice whatsoever (except as expressly required in this Section) to terminate this Lease by giving Tenant notice of termination.  In such event: (1) this Lease will expire and terminate on the date specified in such notice of termination with the same force and effect as though the date so specified were the date herein originally fixed as the termination date of the Term of this Lease, (2) all rights of Tenant under this Lease and in and to the Premises will expire and terminate, (3) Tenant will remain liable for all obligations under this Lease arising up to the date of such termination, and (4) Tenant will surrender the Premises, including any and all improvements, to Landlord as required herein on the date specified in such notice, and if Tenant fails to so surrender, Landlord will have the right, without notice, to enter upon and take possession of the Premises and to expel or remove Tenant and its effects without being liable (save and except for any gross negligence by Landlord) for prosecution or any claim for damages therefor.

(B) Reentry by Landlord.  Whether or not this Lease has been terminated pursuant to this Section hereof, if an Event of Default occurs, Landlord may, for and at the expense of Tenant, enter upon and repossess the Premises or any part thereof by any lawful means, and may dispossess Tenant and remove Tenant and any or all of Tenant’s Property.  Except with respect to any gross negligence by Landlord, its employees or agents, Landlord will not be liable to Tenant or to any person or entity claiming by, through or under Tenant for or by reason of any such entry, repossession or removal.

(C)Rights Upon Repossession.  At any time, or from time to time, after the repossession of the Premises, or any part thereof pursuant to this Section hereof, Landlord may, at its option, (a) repair or alter the Premises in such manner as Landlord may deem necessary or advisable so as to put the Premises in good order and make the same rentable, relet or operate the Premises or any part thereof for the account of Tenant for such term or terms (which may be greater or less than the period which would otherwise have constituted the remainder of the Term), on such conditions (which may include commercially reasonable concessions or free rent) and for such uses as Landlord in its discretion may determine, and may collect and receive the rents therefor.  All costs and expenses incurred by Landlord in the exercise of its right to reenter and to relet the Premises, or any part thereof, including, without limitation, reasonable attorneys’ fees, construction and alteration costs, brokerage fees and all such similar and dissimilar expenses, will be charged to Tenant and will be and become the due obligation of Tenant to pay Landlord upon demand.  All rental and other sums collected by Landlord during any period of reletting of the Premises will be and remain the property of Landlord, and the total collected amount thereof, to the extent it exceeds the sum of all costs and expenses incurred in reletting as aforesaid, is herein defined as the “Reletting Proceeds” which, to the extent such Reletting Proceeds will ever exceed all Rent and any other amounts due from Tenant to Landlord hereunder and provided no termination has been declared, will belong to Tenant.  Landlord shall use commercially reasonable attempts to mitigate its damages due to Tenant’s Event of Default, but shall not otherwise be responsible or liable for any failure to relet the Premises or any part thereof or for any failure to collect any rent due upon such reletting.  

(D) Liability of Tenant.  No repossession of the Premises or any part thereof, will relieve Tenant of its liability and obligations hereunder, all of which will survive such repossession.  Landlord will be entitled, at its election, to sue for and receive each increment of Rent and other amounts due Landlord as and when the same will become due, regardless of whether Landlord will have relet the Premises or any portion thereof, provided only that in the event of reletting, Tenant will be entitled to a credit for the Reletting Proceeds, if any, up to the amount of Rent and any other amounts that would otherwise have been due from Tenant.  In no event will Landlord be entitled to “accelerate” any Rent hereunder.  

(E) Right of Landlord to Perform for Tenant.  Upon the occurrence of any Event of Default hereunder, Landlord may, at its exclusive option, take, on behalf of Tenant, whatever steps it deems reasonably necessary to cure such Event of Default and to charge Tenant for the actual costs and expenses attributable thereto together with interest at the annual rate of ten percent (10%).  Tenant will pay all such costs and expenses immediately upon receipt of a statement thereof from Landlord.  

(F) General.  Each right, power and remedy of Landlord provided in this Lease or now or hereafter existing at law or in equity or by statute or otherwise will be cumulative and concurrent and will be in addition to each and every other right, power or remedy provided in this Lease now or hereafter existing at law or in equity or by statute or otherwise.  In addition to any other remedy provided in this Lease, Landlord will be entitled, to the extent permitted by applicable law, to injunctive relief in the event of the violation or attempted or threatened violation of any term, condition or covenant of this Lease or to a decree compelling performance thereof.  The exercise by Landlord of any one or more of the rights, powers or remedies provided in this Lease or now or hereafter existing at law or in equity or by statute or otherwise will not preclude the simultaneous or later exercise by Landlord of any such right, power or remedy.

1.18 HOLDING OVER

(A) In the event Tenant holds over after the expiration of this Lease, it shall be deemed to be occupying said Premises as a Tenant from month to month at a monthly rent of 150% of the last rental amount paid hereunder (prorated for a monthly amount); such tenancy shall be subject to all the other conditions, provisions and obligations of this Lease insofar as the same are applicable to a month to month tenancy.  This provision shall not be construed as an extension of this Lease but is to defend any holding over, with or without consent of the Landlord. Such month to month tenancy is terminable on thirty (30) days’ written notice by either party to the other.  

(B) If Tenant fails to surrender the Premises upon the termination of any month to month tenancy created under Section 1.18(A) above, then Tenant will, in addition to any other liabilities to Landlord accruing therefrom, indemnify and hold Landlord harmless from any loss or liability resulting from such failure, including, without limitation, any claims made by any succeeding tenant.

1.19  ACCESS

Landlord may, during the term of this Lease, enter the Premises to use, view, inspect, and show to prospective purchasers or Tenants as well as all other rights established herein or as found in law.

1.20 SALE OF PREMISES

In the event of sale of the Premises, Landlord agrees to obtain from the purchaser an Assumption Agreement in recordable form.

1.21 CONDEMNATION

If the whole of the Premises or access thereto should be taken under the power of eminent domain or condemnation, or a sale made under threat thereof, then this Lease shall cease as of the date of the taking without further liability upon either Landlord or Tenant.  If only a portion of the Premises or access thereto is taken under the power of eminent domain or condemnation, or sale made under the threat thereof, and the portion remaining will not in the reasonable opinion of the Tenant, be adequate for Tenant’s continued use, Tenant shall have the option to terminate this Lease by giving Landlord notice thereof within thirty (30) days after the date of the taking.  If this Lease is not so terminated, Landlord shall promptly restore the portion remaining to an integral unit resembling as much as possible the premises prior to the taking.   Any and all proceeds resulting from a taking in whole or part of the Premises under the power of eminent domain or condemnation, or sale under threat thereof, shall be paid directly to Landlord and shall be Landlord’s property.

1.22  EXHIBITS

All exhibits, attachments, annexed instruments and addenda referred to herein shall be considered apart hereof for all purposes with the same force and effect as if copied at full length herein.

1.23 LANGUAGE

Words of any gender used in this Lease shall be held and construed to include any other gender, and words in the singular shall be held to include the plural, unless the context otherwise requires. The use of the terms “hereof,” “hereunder” and “herein” will refer to this Lease as a whole, inclusive of the Exhibits, except when noted otherwise.  

1.24  CAPTIONS

The captions or heading of paragraphs in this Lease are inserted for convenience only, and shall not be considered in construing the provisions hereof if any questions of intent shall arise. 

1.25  SUCCESSORS

The terms, conditions and covenants contained in this Lease shall apply to insure to the benefit of, and be binding upon the parties hereto and their respective successors in interest and legal representatives except as otherwise herein expressly provided.  All rights, powers, privileges, immunities, and duties of Landlord under this Lease, including but not limited to any notices required to be delivered by Landlord to Tenant hereunder may at Landlord’s option be exercised or performed by Landlord’s agent or attorney. 

1.26  NOTICES

(A) Any notice or document required or permitted to be delivered hereunder shall be deemed to be delivered whether actually received or not when deposited in the United States mail, postage prepaid, registered or certified mail, return receipt requested, addressed to parties hereto at the respective addresses set out opposite their names below, or at such other address as they have theretofore specified by written notice delivered in accordance herewith.

If intended for

City Manager

Landlord:

City of Carrollton, Texas
1945 E. Jackson Road
Carrollton, Texas 75006
Telephone: (972) 466-3001
Fax: (972) 466-3252


With a required
Office of the City Attorney


copy to:

1945 E. Jackson Road
Carrollton, Texas 75006
Telephone: (972) 466-3025
Fax: (972) 466-3252


with a copy to:
City of Carrollton--Parks Department




Parks Director
1945 E. Jackson Road

Carrollton, Texas 75006


Telephone: (972) 466-3040

Fax: (972) 466-3193

If intended for




Tenant:

_____________________________




_____________________________




_____________________________




Telephone:

Fax:  


(B) The person and address to which notices are to be given may be changed at any time by either party upon written notice to the other, such change to be effective beginning on the seventh (7th) day after receipt of such notice of change.  All notices given pursuant to this Lease shall be deemed given upon receipt.  For the purpose of this Lease, the term “receipt” shall mean the earlier of any of the following: (i) the date of delivery of the notice or other document to the address specified pursuant to subparagraph (A) above as shown on the return receipt, (ii) the date of actual receipt of the notice or other document by the person or entity specified pursuant to this Section, or (iii) in the case of refusal to accept delivery or inability to deliver the notice or other document, the earlier of (A) the date of the attempted delivery or refusal to accept delivery, (B) the date of the postmark on the return receipt, or (C) the date of receipt of notice of refusal or notice of non-delivery by the sending party.

1.27 NO WAIVER  

Failure of a party hereto to insist upon the strict performance of any term, condition or covenant on the other party’s part to be performed pursuant to the terms of this Lease or to exercise any option, right, power, or remedy contained in this Lease or at law or in equity will not be deemed to be or be construed as a waiver of such performance or relinquishment of such right now or subsequent hereto.  The receipt by Landlord of any Rent or other amounts required to be paid by Tenant hereunder with knowledge of any default by Tenant hereunder will not be deemed a waiver of such default.  No waiver of any provision of this Lease will be deemed to have been made unless expressed in writing and signed by the party against whom such waiver is sought to be enforced.
1.28  ESTOPPEL

Tenant agrees that it will from time to time upon request by Landlord execute and deliver to Landlord a statement in recordable form certifying that his Lease is unmodified and in full force and effect (or if there have been modifications, that the same is in full force and effect as so modified).
1.29  SUBORDINATION OF LEASE

Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien presently existing or hereafter placed upon the demised premises as a whole and to any renewals or extensions thereof.  Landlord is hereby irrevocably vested with full power and authority to subordinate this Lease to any mortgage, deed of trust or other lien hereafter placed upon the demised premises as a whole, and Tenant agrees upon demand to execute such further instruments subordinating this Lease as Landlord may request; provided however that upon Tenant’s written request and notice to Landlord, Landlord shall use good faith efforts to obtain from such mortgagee a written agreement that the rights of Tenant shall remain in full force and effect during the term of this Lease so long as Tenant shall continue to recognize and perform all of the covenants and conditions of this Lease.

1.30 LANDLORD’S LIEN:

In addition to the statutory landlord’s lien, Tenant grants to Landlord, to secure performance of Tenant’s obligations hereunder, a security interest in all goods, inventory, equipment, fixtures, furniture, improvements, chattel paper, accounts, and general intangibles, and other personal property of Tenant now or hereafter situated on or releting to Tenant’s use of the Premises, and all proceeds therefrom (the “Collateral”) and the Collateral shall not be removed from the Premises without the consent of Landlord until all obligations of Tenant have been fully performed.  Upon the occurrence of an Event of Default, Landlord may, in the rights afforded a secured party under the Uniform Commercial Code of the State in which the premises is located (the “ UCC”).  In connection with any public or private sale under the UCC, Landlord shall give Tenant five-days’ prior written notice of the time and place of any public sale of the Collateral or of the time after which any private sale or other intended disposition therefore is to be made, which is agreed to be a reasonable notice of such sale or other disposition.  Tenant grants to Landlord a power of attorney to execute and file any financing statement or other instrument necessary to perfect Landlord’s security interest under this Section, which power is coupled with an interest and is irrevocable during the Term.  Landlord may also file a copy of this Lease or this provision as a financing statement to perfect its security interest in the Collateral.


1.31 ESTOPPEL CERTIFICATES.


(A) Upon Landlord’s written request, Tenant shall execute and deliver to Landlord a written statement certifying: (1) whether Tenant is an assignee or subtenant; (2) the expiration date of the Lease; (3) the number of renewal options under the Lease and the total period of time covered by the renewal option(s); (4) that none of the terms or provisions of the Lease have been changed since the original execution of the Lease, except as shown on attached amendments or modifications; (5) that no default by Landlord exists under the terms of the Lease (or if Landlord is claimed to be in default, stating why); (6) that the Tenant has no claim against the Landlord under the Lease and has no defense or right of offset against collection of rent or other charges accruing under the Lease; (7) the amount and date of the last payment of Rent; (8) the amount of any security deposits and other deposits, if any, and (9) the identity and address of any guarantor of the Lease.  Tenant shall deliver the statement to Landlord within twenty (20) days after Landlord’s request.  Landlord may forward any such statement to any prospective purchaser or lender of the Demised Premises.  

The purchaser or lender may rely conclusively upon the statement as true and correct.

(B) If Tenant does not deliver the written statement to Landlord within the twenty (20) day period, Landlord, and any prospective purchaser or lender, may conclusively presume and rely upon the following facts: (1) that the terms and provisions of the Lease have not been changed except as otherwise represented by Landlord; (2) that this Lease has not been canceled or terminated except as evidenced by a written amendment signed by Landlord and Tenant; (3) that not more than one monthly installment of Base Rent and other charges have been paid in advance; (4) there are no claims against Landlord nor any defenses or rights of offset against collection of Rent or other charges; and (5) that Landlord is not in default under this Lease.  In such event, Tenant shall be estopped from denying the truth of the presumed facts.

1.32  LIABILITY

The liability of Landlord to Tenant for any default by Landlord under the terms of this Lease shall be limited to the proceeds of sale on execution of the interest of Landlord in the Premises; and Landlord shall not be personally liable for any deficiency.

1.033 TIME IS OF THE ESSENCE

Time is of the essence as to the performance of all of the covenants, conditions and agreements of this Lease; provided, however, that if any date for performance by a party hereto falls on a Saturday, a Sunday or a day on which national banking associations operating in the State of Texas are not open for business, then such party’s performance will not be due until the next day thereafter that is not a Saturday, a Sunday or a day on which national banking associations operating in the State of Texas are not open for business.
1.034 PARTIAL INVALIDITY

If any provision of this Lease or the application thereof to any person or circumstance is to any extent held invalid, then the remainder of this Lease or the application of such provision to persons or circumstances other than those as to which it is held invalid will not be affected thereby, the invalid provision will be replaced by a valid and legally enforceable provision that is as similar in substance to the invalid provision as is legally possible, and each provision of this Lease will be valid and enforced to the fullest extent permitted by law.
1.035 INTERPRETATION

Landlord and Tenant acknowledge that they and their counsel have reviewed and revised this Lease and that any otherwise applicable rule of construction or any other presumption to the effect that any ambiguities are to be resolved against the drafting party will not be employed in the interpretation of this Lease or any exhibits or amendments hereto.
1.36  GOVERNING LAW; VENUE

This Lease will be construed and enforced under the laws of the State of Texas, without regard to any conflicts of laws principles.  Any lawsuit related to this Lease must be brought in a court of proper jurisdiction in Dallas County, Texas, to the exclusion of all other venues.

1.37  RELATIONSHIP OF PARTIES

Nothing contained in this Lease will be deemed or construed, either by the parties hereto or by any third party, to create the relationship of principal and agent or to create any partnership, joint venture or other association between Landlord and Tenant except that of lessor and lessee. The fact that the Landlord has the right to observe Tenant’s work or to exercise other prerogatives under this Lease or by its regulatory authority is not intended to and shall not affect the status of the Tenant. 

1.38  COUNTERPARTS

This Lease may be executed in counterparts, each of which will be deemed an original and both of which together will constitute one and the same instrument.
1.039 ENTIRE AGREEMENT

This Lease (including the Exhibits attached hereto) contains the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior and contemporaneous representations, statements, understandings, negotiations and agreements, oral or written, between the parties, if any, with respect thereto.  No modification of this Lease will be binding on either party hereto unless in writing.
1.040 FORCE MAJEURE  

If Landlord or Tenant is delayed or prevented from performing any of their respective obligations during the Term because of causes beyond the reasonable control of a party, which the party in question, despite the use of good faith and diligent efforts, is unable to overcome, and consisting solely of any delay caused by fire, flood, civil disturbance, act of public enemy, war, riot, sabotage, blockage, embargo, earthquake, tornado or hurricane (“force majeure delays”), then such party shall have such additional amount of time as is reasonably necessary under the circumstances to complete performance of its obligations hereunder.  The provisions of this Section shall not operate to excuse any party from the prompt payment of any monies required by this Lease or from the performance of any obligation which can be satisfied within the required time period by the payment of money.

EXECUTED the ____ day of _______________, 201___.

ATTEST:





CITY OF CARROLLTON, TEXAS

____________________________     

_____________________________

Ashley D. Mitchell, City Secretary


Leonard Martin, City Manager

APPROVED AS TO FORM:



APPROVED AS TO CONTENT:

_______________________ 



_____________________________

Regina Edwards




Scott Whitaker

First Assistant City Attorney



Director of Parks and Recreation








______________________ (Tenant)

______________________________







______________________________







______________________________

STATE OF TEXAS




}

COUNTY OF ____________ 


}

BEFORE ME, the undersigned authority, on this day personally appeared ___________, _____________________________________, known to me to be the person whose name is subscribed to the foregoing instrument and acknowledged to me that he executed the same for the purposes and considerations therein expressed, in the capacity therein stated and as the act and deed of said corporation.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______ day of ___________________, 201____.








_________________________








Notary Public 








_________________________








Printed or Typed Name of








Notary Public








My commission expires:








_____________________

EXHIBIT “1”

LEGAL DESCRIPTION OF PREMISES

** NOTE THIS WILL BE AMENDED ONCE THE LEGAL DESCRIPTION IS COMPLETED**

EXHIBIT “2”

WORKING PLAN

** NOTE THIS WILL BE AMENDED ONCE THE BID IS ACCEPTED BY THE CITY**

CITY OF CARROLLTON


BID AND PURCHASE AGREEMENT


RFP #13-003
BIDS WILL BE RECEIVED UNTIL 2:00 P.M. ON Thursday, November 29, 2012
TO:
CITY OF CARROLLTON 

     Vince Priolo
     Purchasing Manager

     City of Carrollton 

1945 E. JACKSON RD.

CARROLLTON, TEXAS 75006

I,                                                     , hereinafter called "Bidder", hereby submit this BID for the purchase of the following described property: 

Address:           
Southwest corner Sandy Lake Road and President George Bush Turnpike
Legal Description: 
a tract of land situated in the Preston Witt Survey, Abs No. 1566, etc  38 acres more or less
Bid Amount:













Deposit Amount:










Bidder agrees and acknowledges that he/she has remitted ten percent (10%) of the bid amount with this Bid Agreement (the Deposit”).   The Deposit shall be made in the form of a cashier’s check or money order payable to the City of Carrollton for the required 10% of the Bid Amount. Cash money will not be accepted.

CONDITIONS OF BID AND ACCEPTANCE FOR PURCHASE

READ CAREFULLY
1. The land and/or improvements described above shall hereinafter be referred to as "the Property."
2. Bidder understands and agrees that immediately upon acceptance of this bid by City of Carrollton (“City” or “Seller”), this bid becomes a binding and enforceable Contract upon Bidder, his heirs, assigns, successors in interest, executors and administrators, provided that such acceptance occurs before Seller receives any written revocation signed by Bidder and sent to Seller by certified or registered mail.
3. Acceptance by Seller shall occur immediately upon the City of Carrollton accepting Bidders bid, and if legally necessary, obtaining the consent of the remaining taxing authorities.
4. Bidder contracts and agrees that it is his sole obligation to make all inspections deemed necessary by Bidder prior to the submission of this bid.  Such inspections shall include, but not be limited to, all matters of title, zoning, building codes, ordinances, deed restrictions, easements, rights-of-way, encroachments, conditions and reservations, mineral reservations, judgments, code enforcement liens, demolition liens, tax consequences, physical or environmental conditions (including Tract I’s historical use as a Type I municipal LANDFILL operated under state permit and its current post-closure status and the fact that the site currently contains approximately 200,000 cubic yards of soil material that is classified by the Texas Commission on Environmental Quality (TCEQ), and has uses restricted to road base material), availability of access, ingress or egress, operating history or projection, valuation, governmental approvals, governmental regulations, or any other matter or thing relating to or affecting the Property, including without limitations, (1) the value, condition, merchantability, marketability, profitability, suitability or fitness for a particular use or purpose of the property:  (2) the manner or quality of the construction or materials incorporated into any of the Property; and (3) the type, manner, and quality of the land, soil condition, hazardous or other governmental regulated materials in or upon the land, buildings, structures and the state of repair, or lack of repair, of the Property.

5. Bidder contracts and agrees that with respect to the Property, Bidder has not relied upon and will not rely upon, either directly or indirectly, any oral  statements, representations or warranties of Seller, or any agent or affiliate of Seller, if any, and that no such agreement, representations or warranties have been made.  Bidder represents and warrants that Bidder is a knowledgeable Bidder of real property and is relying solely on Bidder's own expertise and that of Bidder's consultants and that Bidder has conducted such inspections and investigations of the property as Bidder deems necessary, including but not limited to, the physical and environmental conditions thereof.  Bidder contracts and represents that he shall rely solely upon what he, through his own investigations, tests and research has learned.  
6.
At the closing, Bidder does and shall assume all risks that adverse matters, including but not limited to, adverse physical and environmental conditions or ownership and title issues may not have been revealed by Bidder's inspections and investigations.  Bidder acknowledges and agrees that the property is sold and conveyed by Seller and accepted by Bidder, "as is, where is, and with all faults".  

7.
Bidder understands that he is responsible for the pro rata property taxes from the date of execution through all future years so long as Bidder owns the Property.

 8.
Bidder agrees to accept a Quitclaim Deed to the property.  Bidder understands that there are no warranties or guarantees associated with a Quitclaim Deed and that such deed conveys only what interest Seller has acquired in the property, if any.  A sample copy of the Quitclaim Deed is attached hereto as Exhibit "B".  Bidder agrees he is responsible for all activities and expenses necessary to have the soil material mentioned above re-classified by TCEQ or legally dispose of the material offsite.

9.
Bidder understands contracts and agrees that City shall have no responsibility for or liability arising from the accuracy of any matter, fact, or thing relating to the Property.  City is not obligated and will not provide or pay for a Phase One environmental study or other related documents.  However, Bidder may do so at his sole cost and expense.

10.
Bidder understands and agrees that City of Carrollton will retain the top three highest bid deposits submitted until an award is made and that all other bid deposits will be returned at the bid opening or upon request of the unsuccessful bidder.  City’s responsibility to return the deposit to bidder shall extend only to depositing it in the U.S. Mail on or before 30-days from the date my proposal is rejected. 

11.
Within thirty (30) days of notification of acceptance of Bidder's bid by the City of Carrollton, Bidder and City shall execute a Contract for the Sale and Purchase of Real Property.  Bidder understands and agrees this document will include the sole and exclusive prior right (the “Right of First Refusal” which is attached hereto as Exhibit “C”)  to purchase the Property should the Bidder determine that it will sell any part of the Property.   Bidder understands and agrees that if Bidder is unable or refuses to timely execute the Contract for the Sale and Purchase of Real Property and accept a deed for any reason whatsoever, except through fault of City, this contract may be terminated at City's sole discretion and Bidder's deposit of ten percent (10%) shall be forfeited to City to cover administrative costs attributable to this sale. 
12.
Bidder hereby represents to City that in executing this agreement he is financially capable of obtaining and has ready access to sufficient funds to pay the balance of the bid amount/purchase price in a timely manner. 

13.
Bidder understands and agrees that the City of Carrollton has the right and reserves the right to reject any and all bids for any reason, with or without cause.

14.
Bidder understands and agrees that City requires all prospective Bidders to sign a NO CONFLICT OF INTEREST STATEMENT, which is attached hereto as Exhibit "D".

15.
Bidder does hereby release any and all rights, claims, and causes of action at law or in equity, that he may now have or may acquire in the future against City, its officers, agents, and employees, in connection with this bid and the subsequent sale to him, if any.  

16.
Bidder understands, specifically agrees, and does hereby fully release, indemnify and hold harmless City from any claims, demands or causes of action arising from any misrepresentations, failures of disclosure, errors, any acts or commission or omission or any other negligent, intentional or wrongful acts or failure to act by City of Carrollton, arising from or pertaining to, directly or indirectly, this bid, acceptance, lease, and the subsequent execution of this transaction.

17.
Upon Bidder's death or mental incapacity, occurring before the execution, this agreement shall become null, void and unenforceable and the Seller shall have no further obligation to Bidder, his estate, or his legal representatives, heirs, executors or administrators.  Bidder hereby waives and releases to City of Carrollton any rights, claims, or causes of action he may have to an award of damages or a conveyance of the property, in the event of his death or mental incapacity.

18.
Bidder represents and states that he has no outstanding City of Carrollton judgments, tax delinquencies or fees owed to City of Carrollton and has executed and notarized the appropriate Affidavit to that effect which is attached hereto as Exhibit "E".

19.
Any notice or communication required or permitted hereunder shall be deemed to be delivered, whether actually received or not, when deposited in the United States mail, postage fully prepaid, registered or certified mail, addressed to the intended recipient at the address shown below.  Any address changes shall be effective only by receipt of a written notice sent to all parties to this contract by certified mail.

20.
Bidder agrees that if the property is to be conveyed to any name other than that of the person or entity making this bid, this fact must be set out at the time of the bid and contained in the bid.  Conveyance of the property shall be made and accepted subject to any and all easements, restrictions, reservations, title exceptions, liens and other instruments of record adversely affecting the property either directly or indirectly.

21.
City shall have the absolute right to waive all irregularities, non-conformities, and technicalities and/or accept or reject this bid and all other bids on this property at any time or any or no reason whatsoever, and there are no implied guarantees to negotiate or lease the property at all or even at the minimum bid amount. City reserves the right to withdraw this property from any conveyance prior to execution of the deed.

22.
Bidder understands and agrees that this contract and all the terms and conditions therein shall survive the execution of the Contract for Sale and the Deed and shall not merge into it. 

23
ALL SALES ARE SUBJECT TO AND CONDITIONED UPON APPROVAL BY THE CITY OF        CARROLLTON, and if legally necessary, BY ALL OTHER APPLICABLE TAXING AUTHORITIES.

*
BIDDER'S SIGNATURE:
               
________________________                                                 
PRINT NAME:

                          

____________

COMPANY NAME

_____________________________________

FEDERAL ID NUMBER
_____________________________________                                  
ADDRESS:


                                       

                      




CITY:



                     
  _____STATE        ZIP 
____           
TELEPHONE:

 (       )                            

___________                        
FAX:



 (       )                                         
___________           
Please print exactly the name(s) as they should appear on the lease if different in any way from the above:

The undersigned affirms that they are duly authorized to execute this contract that this company, corporation, firm, partnership or individual has not prepared this bid in collusion with any other bidder, and that the contents of this bid as to prices, terms or conditions of said bid have not been communicated by the undersigned nor by any employee or agent to any other person engaged in this type of business prior to the official opening of this type of business prior to the official opening of this bid.
· ALL BIDS MUST BE HAND SIGNED.

If you have any questions pertaining to the properties, please contact Mr. Scott Whitaker, Parks Director, Carrollton, Texas 75006. His email is scott.whitaker@cityofcarrollton.com, and all emails to Scott pertaining to this RFP must copy Vince Priolo, Purchasing Manager, at vince.priolo@cityofcarrollton.com.    

Questions pertaining to the bid process or bid requirements should be directed to Vince Priolo, Purchasing Manager, 1945 E. Jackson Road, Carrollton, Texas 75006. His phone number is (972) 466-3115.

FACSIMILE BIDS ARE NOT ACCEPTABLE AND WILL NOT BE CONSIDERED.

Attachments

EXHIBIT “B”

QUITCLAIM DEED  
[ NOTE - THIS WILL BE AMENDED ONCE THE LEGAL DESCRIPTION IS COMPLETED]
THE STATE OF TEXAS

§






§

KNOW ALL PERSONS BY THESE PRESENTS:
COUNTY OF DALLAS

§

  

THAT the City of Carrollton, Texas, a political subdivision of the State of Texas, in its own behalf,  (hereinafter “Grantor”), for and in consideration of the sum TEN AND NO/100 DOLLARS ($10.00)  and other good and valuable consideration, the receipt of which is hereby acknowledged, releases, quitclaims and surrenders to  ______________________________ (hereinafter "Grantee") such title or interest as Grantor may have, and to the following described real property situated in Dallas County, Texas, to wit:

Legal Description

CITY OF CARROLLTON

CONCEPT SURVEY 40 ACRE PARCEL

McINNISH PARK

DESCRIPTION

April 25, 2012

BEING A 40.4512 ACRE PARCEL OF LAND OUT OF THE PRESTON WITT SURVEY, ABSTRACT NO. 1566, CITY OF CARROLLTON, DALLAS COUNTY,TEXAS, AND BEING PART OF LOT 2, BLOCK A, MclNNISH PARK, AN ADDITION TO THE CITY OF CARROLLTON AS RECORDED IN VOLUME 95248, PAGE 655 OF THE DEED RECORDS OF DALLAS COUNTY, TEXAS (DRDCT), AS SHOWN ON THE ATTACHED EXHIBIT "A" AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

IT IS THE INTENT TO DESCRIBE A PARCEL OF LAND OFF THE NORTH END OF THE REMAINDER OF LOT 2, McINNISH PARK, SAID PARCEL BEING BOUNDED PARTIALLY ON THE NORTH BY THE SOUTH LINE OF THE RIGHT OF WAY FOR SANDY LAKE ROAD AND BEING BOUNDED PARTIALLY ON THE EAST BY THE WEST LINE OF THE RIGHT OF WAY FOR SH 190, AND BEING BOUND ON THE WEST BY TlIE WEST LINE OF LOT 2: 

COMMENCING FOR REFERENCE at the intersection of the south line of the Right of Way for Sandy Lake Road with the West line of the Right of Way for SH 190;

THENCE South 84°26'29" West, with the south line of the Right of Way for Sandy Lake

Road a distance of 68.82 feet to the POINT OF BEGINNING;

THENCE South 00°05'53" East, departing said Right of Way line and crossing Lot 2, a

distance of331.64 feet to a point;

THENCE North 89°54'07" East, a distance of 290.25 feet to a point on the west line of

the Right of Way for SH 190 (George Bush Tollway);

THENCE said Right of Way, the following 5 calls and distances:

1. THENCE South 12°31 '12" West, a distance of 100.66 feet to a point at the

beginning of a tangent curve to the left;

2. THENCE along said curve to the left, having a radius of 1419.00 feet, through a

central angle of 14°05'55", an arc distance of 349.17 feet, and having a chord

which bears South 05°28'14" West, a distance 01'348.29 feet to a point;

3. THENCE South 01°34'44" East, a distance 01'281.24 feet to a point;

4. THENCE South 16°06'31" East, a distance of 646.75 feet to a point;

5. THENCE South 09°51 '47" East, a distance of 491.97 feet to a point;

THENCE South 89°54'07" West, departing said Right of Way and crossing Lot 2, a

distance of 1076.95 feet to a point on the west line of Lot 2, being the east line of Lot 1,

MclNNISH PARK;

THENCE North 00°05'53" West, with said common line, a distance of 1762.06 feet to a

point on the south line of the Right of Way for Sandy Lake Road;

THENCE with said Right of Way the following 3 calls and distances:

1. THENCE North 42° I0' 14" East, a distance of 172.68 feet to a point at the

beginning of a tangent curve to the right;

2. THENCE along said curve to the right, having a radius of 940.00 feet, through a

central angle of 32°04'22", an arc distance of 526.19 feet, and having a chord

whieh bears North 58° 12'25" East, a distance of 519.35 feet to a point of tangent;

3. THENCE North 84°26'29" East, a distance of 15.43 feet to the POINT OF
BEGINNING, and containing 40.4512 acres of land

NOTE:

The bearing basis for this document is State Plane Coordinates (NAD 83), for the State of

Texas, North Central Zone (4202).

This document should not be used for transfer of title. No field survey was performed for

the creation of this document. 

IN ACCEPTING THE QUITCLAIM OF THE PROPERTY, GRANTEE EXPRESSLY ACCEPTS THE PROPERTY IN AN "AS IS" CONDITION, WITH ALL ITS FAULTS, IF ANY.   GRANTEE RELEASES ALL CLAIMS AND CAUSES OF ACTION, AT LAW OR IN EQUITY, GRANTEE MAY HAVE AGAINST GRANTORS, THEIR OFFICERS, AGENTS, AND EMPLOYEES, IN CONNECTION WITH THE ADVERTISING FOR AND THE CONDUCT OF THE SALE.  GRANTEE ALSO RELEASES GRANTORS, THEIR OFFICERS, AGENTS AND EMPLOYEES, FROM ANY AND ALL CLAIMS AND CAUSES OF ACTION IN CONNECTION WITH THE BIDDING, TERMS, CONDITIONS, AND SALE OF THIS PROPERTY TO GRANTEE.  THIS RELEASE IS BINDING ON GRANTEE'S SUCCESSORS, HEIRS, AND ASSIGNS. GRANTEE HAS HAD AN OPPORTUNITY TO INSPECT THE PROPERTY, AND GRANTEE IS NOT RELYING ON ANY REPRESENTATION OR DISCLOSURES BY GRANTORS IN CONNECTION WITH THE PURCHASE OF THE PROPERTY.  GRANTEE EXPRESSLY ASSUMES RESPONSIBILITY FOR ANY ENVIRONMENTAL, HAZARDOUS OR REGULATED MATERIAL PROBLEMS ON OR WITH THE PROPERTY AND ANY PUBLIC NUISANCES OR HEALTH, SAFETY OR FIRE HAZARDS.  GRANTEE IS LIABLE FOR THE PRO RATA  201__  PROPERTY TAXES FROM THE DATE OF CLOSING AND FOR ALL TAXES IN FUTURE YEARS WHILE GRANTEE OWNS THE PROPERTY.

TO HAVE AND TO HOLD All of our right, title and interest in and to the above described property and premises subject to the aforesaid, unto the said Grantee, his heirs, successors, and assigns forever, so that Grantor’s and all other relevant taxing authorities, their legal representatives, successors and assigns shall not have, claim or demand any right, title or interest to the aforesaid property, premises or appurtenances or any part thereof.

EXECUTED this the              day of                            A.D., 201__
APPROVED AS TO FORM:




CITY OF CARROLLTON, TEXAS
By:                                                        





Clayton Hutchison








City Attorney





ACKNOWLEDGEMENT
THE STATE OF TEXAS
§

                                                §

COUNTY OF DALLAS
§

BEFORE ME, the undersigned authority, on this day personally appeared _________________, ______________ __________ for the City of Carrollton, Texas, known to me to be the person and officer whose name is subscribed to the foregoing instrument and acknowledged to me that the same was the act of the City of Carrollton, Texas, a political subdivision of the State of Texas, and on behalf of the County of Dallas, for the purposes and consideration therein expressed and in the capacity herein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this          day of                 A.D., 201___.

                                      



Notary Stamp:





                                                                    









Notary Public, State of Texas


GRANT0RS ADDRESS:
RETURN TO: 



GRANTEES ADDRESS:

City of Carrollton










P.O. Box 110535








Carrollton, TX 75011-0535







Attn:  Scott Whitaker
EXHIBIT “____”

Exhibit “C”

Exhibit “___” to that certain
Contract for the Sale and Purchase of Real Property

entered into by and between
The City of Carrollton
and

_____________________________

Right of First Refusal

1.
Grant of Right of First Refusal.   __________[name of the Successful Bidder/Purchaser will be inserted in all blanks]  (“__________”) hereby grants to the City of Carrollton (“City”) the sole and exclusive prior right (the “Right of First Refusal”) to purchase any or all of Tract 1 (the “Right of First Refusal Parcel” or “Parcel”) on the terms and conditions offered to another potential purchaser under consideration by _________, in the event that ____________, in its sole and absolute discretion, determines that it will sell the Right of First Refusal Parcel.  Unless sooner exercised or terminated as described below, the Right of First Refusal will exist for 240 months after the Effective Date for the Right of First Refusal Parcel, after which date the Right of First Refusal will expire and terminate.  
2.
Exercise of Right of First Refusal.  In the event that _________ determines that it will sell, or has received an offer to sell, the Right of First Refusal Parcel to a Third Party, ________ will deliver written notice to City and City will have thirty (30) days after delivery of the written notice to determine if City will purchase the Right of First Refusal Parcel on the terms and conditions offered to Third Party.  In the event that City determines that it will purchase the Right of First Refusal Parcel, City will deliver written notice to _____________ within such thirty (30) day period, and, if City fails or refuses to deliver the notice, it will be deemed that City has declined or refused to purchase the Right of First Refusal Parcel.  In the event that City determines that it will not purchase the Right of First Refusal Parcel or fails or refuses to deliver the notice as described in the preceding sentence, and Third Party purchases the Right of First Refusal Parcel, the Right Of First Refusal will expire and terminate with regard to the Right of First Refusal Parcel, provided however, subject to the immediately following terms and conditions.  In the event that the purchase price or any other financial or economic incentives, enhancements, entitlements, benefits, terms or conditions which are being provided or made available by _________ to Third Party (the “Third Party Price or Incentives”) of the Third Party’s offer is changed after City fails or refuses to exercise the Right of First Refusal, ________ will repeat the notice procedure above and City may exercise the Right of First Refusal with the Third Party Price or Incentives before __________ may sell the Right of First Refusal Parcel to Third Party.     

3.
Conditions.  The Right of First Refusal is expressly conditioned on and subject to the condition that _________ has completed the closing of the purchase and sale of Tract 1 in accordance with the terms of this Contract.  In the event the foregoing condition is not met or completed, the Right of First Refusal shall expire and terminate simultaneously with the termination of this Contract.  


4.
Purchase Price.  The purchase price for the Right of First Refusal Parcel when the Right of First Refusal is exercised by City will be equal to the amount described in the written offer from Third Party; provided however, City will also receive any other Third Party Price or Incentives.

5.
Consideration.  City is paying to __________ the sum of ONE HUNDRED AND NO/100 DOLLARS ($100.00) on the Effective Date (the “Right of First Refusal Fee” or “Fee”), the receipt and sufficiency of which are acknowledged by Seller, as consideration for the Right.  This is not merely a recital.  The Fee is and was actually paid and received on the Effective Date of this Contract and is not refundable in any event whatsoever.  In addition, upon the first exercise of the Right and closing of the purchase and sale of the Tract, City will pay to _________, in addition to the purchase price, the sum of ONE HUNDRED AND NO/100 DOLLARS ($100.00) as an Option exercise fee.   

6.
Contract.  Upon exercise of the Right of First Refusal, this Contract will be applicable to the subject Right of First Refusal Parcel with the following revised terms and conditions:

(a)
The Effective Date of the Right of First Refusal shall be the date of the written notice delivered by City to ________ to exercise the Right of First Refusal.

(b)
The Right of First Refusal Parcel which is the subject of the exercise of the Right of First Refusal will be the “Sale Property” under the Contract.

(c)
City shall be required to deposit only THREE THOUSAND FIVE HUNDRED AND NO/100 DOLLARS ($3,500.00) of Earnest Money.

(d)
__________ shall provide a current commitment for title insurance for the subject Sale Parcel and City may review such commitment for title insurance and make objections to same, provided however, such review and objections will be subject to Section 8 of this Exhibit “____” below.

(e)
The Closing Date shall be sixty (60) days after the Effective Date or such earlier date as shall be mutually agreed by the parties.  

7.
Preliminary Title Commitment and Survey.  Contemporaneously with issuance of the Title Commitment for the Sale Parcel, at _________’s sole expense, _________ will obtain (i) a commitment for title insurance (the “Parcel Title Commitment”) covering the Sale Property, together with true, correct, complete and legible copies of all documents and instruments referred to therein and the granting deed in favor of _______ (collectively, the “Parcel Title Documents”), and (ii) current tax certificates for the Sale Property from all taxing authorities.  In addition, the Survey will include the Sale Property as a separate surveyed parcel and with separate metes and bounds legal descriptions.  City may submit title and survey objections to __________, ________ shall respond and the permitted exceptions for the Sale Property shall be determined all in the same manner as stated in Section _______ of this Contract.  At the Sale Parcel’s closing, City may request the Title Company to issue an updated Parcel Title Commitment and such commitment and any written title objection letter from City and any response from _________ shall be the basis for any title commitment and title policy to be issued at the time that City exercises its Right of First Refusal, on one or more occasions, to purchase any of the Right of First Refusal Property.  At the time of the exercise of any Right of First Refusal, the commitment for title insurance issued at that time shall not have any material items shown as exceptions to title that were not shown on the final Parcel Title Commitment and all title and survey objections presented by City and responses by __________ shall continue to be applicable to such future Parcel Title Commitment.  This section shall not otherwise affect Section 6(d) above or ________’s obligation under this Contract to provide to City an Owner’s Policy of Title Insurance covering the subject Parcel in the amount of the purchase price of the subject Parcels at the closing of the purchase and sale of the subject Parcels.  

8.
Seller’s Maintenance, Use and Restrictions Obligations.  From the original Effective Date of this Contract, Seller (i) shall not grant, convey or permit to any other person, any right of way, easement, lease, license, permit, right, option, privilege, lien, encumbrance, voluntary condemnations or voluntary sales in lieu thereof, or any other legal or beneficial interest in or to the Parcel without delivering ten (10) days prior written notice to Purchaser; (ii) shall do or cause to be done all things reasonably within its control to preserve intact and unimpaired, so as not to impede development, any and all rights-of-way, easements, grants, appurtenances, privileges and licenses in favor of or constituting any portion of the Parcel as of the original Effective Date of this Contract; and (iii) shall not construct any permanent improvements or fixtures on, under or over the Parcel without delivering ten (10) days prior written notice to Purchaser.
9.
Successor and Assigns.  This Contract, including, without limitation, this Exhibit “___” and the Right of First Refusal shall bind and inure to the benefit of  _______ and the City and their respective heirs, personal representatives, successors and assigns.

10.
Memorandum of Right of First Refusal.  At the closing of Tract I, the parties agree to execute and acknowledge a memorandum of this Right of First Refusal (the “Memorandum”) substantially in the form attached as Exhibit “____-1” and record such Memorandum in the Official Real Property Records of Dallas County, Texas.  In the event that the Right of First Refusal expires or terminates as described in this Contract or this Exhibit “__”, through no fault of the Seller, the Seller may terminate or release the Memorandum by making and recording the Seller’s written affidavit in the Official Real Property Records of Dallas County, Texas, which affidavit states that the Right of First Refusal has expired or terminated, through no fault of the Seller, and that the Seller delivered a copy of such affidavit to City in the manner described for delivery of notices herein (and the Seller will deliver a copy of such affidavit to the Purchaser). 
Exhibit “____-1”

to that certain
Contract for the Sale and Purchase of Real Property

entered into by and between
The City of Carrollton
and
____________________________

Form of Memorandum of Right of First Refusal

After Recording Return To:

Chicago Title Insurance Company

Attn.:  __________

1012 W Hebron Pkwy, Suite 120

Carrollton, Texas 75010

G.F. No.:  __________ 

MEMORANDUM OF RIGHT OF FIRST REFUSAL
Date:



____________________, 201___
Seller:



____________________, a Texas __________

Seller’s Address:

___________________________________





___________________________________





___________________________________
Purchaser:


City Of Carrollton, Texas, a Home Rule Municipal Corporation

Purchaser’s Address:

1945 E. Jackson Road, 





Carrollton, Texas 75006





Attn.:  City Manager

Right of First Refusal Parcel:
Approximately __________ acres of land located in Carrollton, Dallas County, Texas, being Tract I, and such sole parcel being more particularly described by metes and bounds in Exhibit “A” attached hereto.


The Seller owns the Right of First Refusal Parcel.  For valuable consideration, the receipt of which is acknowledged, the Seller has granted to the Purchaser a Right of first refusal (the “Right of First Refusal”) to purchase the Right of First Refusal Parcel from the Seller on the terms and conditions set forth in that certain Contract for the Sale and Purchase of Real Property (the “Contract”) with an Effective Date of ___________ __, 2012 by and between the Seller and Purchaser.  This Memorandum is being recorded in order to provide notice of the existence of the Contract and the Purchaser’s rights thereunder with regard to the Right of First Refusal.  The terms of the Contract shall be controlling over any term or condition of this Memorandum. 

The Contract provides, among other things, in the event that the Right of First Refusal expires or terminates as described in the Contract or its Exhibit “____”, through no fault of the Seller, the Seller may terminate or release this Memorandum by making and recording the Seller’s written affidavit in the Official Real Property Records of Dallas County, Texas, which affidavit states that the Right of First Refusal has expired or terminated, through no fault of the Seller, and that the Seller delivered a copy of such affidavit to the Purchaser in the manner described for delivery of notices in the Contract (and the Seller will deliver a copy of such affidavit to the Purchaser).
Signed and delivered as of the Date.

PURCHASER:

CITY OF CARROLLTON, TEXAS, a Home Rule Municipal Corporation

By:
_______________________________________

Name:
Leonard Martin

Title:
City Manager

THE STATE OF TEXAS
§





§

COUNTY OF DALLAS
§


This instrument was acknowledged before me on ____________________, 2012 by Leonard Martin, as City Manager of the City of Carrollton, Texas, a Home Rule Municipal Corporation, on behalf of said Home Rule Municipal Corporation.  

Notary Public, State of Texas

Printed Name of Notary Public 

My Commission Expires:

____________________

Signed and delivered as of the Date.

SELLER:
_____________________, a Texas __________

By:
_______________________________________

Name:
____________________________________

Title:
_____________________________________

THE STATE OF TEXAS
§





§

COUNTY OF DALLAS
§


This instrument was acknowledged before me on ____________________, 2012 by __________, as __________ of __________, a Texas __________, on behalf of said __________.  

Notary Public, State of Texas

Printed Name of Notary Public 

My Commission Expires:

____________________

EXHIBIT “A”

TO

MEMORANDUM OF RIGHT OF FIRST REFUSAL
Legal Description of the Right of First Refusal Parcel

[This will be amended once the Legal description of Tract I (the Right of First Refusal Parcel) is completed.]

EXHIBIT "D"

NO CONFLICT OF INTEREST STATEMENT

I/we                                                                                                 agree to the following:

1.
Neither I/we, nor my/our spouse(s), is/are a City of Carrollton, employee, or City Council appointed member of any board or commission.  

2.
If Bid is submitted on behalf of another person, partnership, corporation or other business entity, I/we swear and affirm that said other person, partnership, corporation or other business entity shall not have financial interest, direct or indirect, with a City of Carrollton official, employee, or a City Council appointee.

                                                   


___________________________    

Signature






Signature

                                                  


___________________________    

Printed Name






Printed Name

Date:                                           


Date:_______________________   

EXHIBIT "E"

AFFIDAVIT

THE STATE OF TEXAS
§





§
KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF ___________
§

BEFORE ME, the undersigned authority, personally appeared                        

                                                   , who being duly sworn according to law, upon oath deposed as follows:

THAT I have no outstanding judgments, tax delinquencies or fees owed to the 

City of Carrollton.








_____________________________         
Signature

SUBSCRIBED AND SWORN TO BEFORE ME, on the      

, day of

                                                                    , 2012 to certify which witness my hand.
Notary Stamp
_______________________________________    

NOTARY PUBLIC IN AND FOR THE

STATE OF TEXAS

EXHIBIT "F"

NO TITLE-POLICY STATEMENT

I/we                                                                                    agree to the following:

I/we fully understand and acknowledge that a title policy is not being issued by any title company, nor has one been requested, and a title company has made no new title search regarding the property to this transaction, to wit:

I/we acknowledge that a title company has made no representations as to the title of the above referenced property, and I/we fully agree that I/we will hold harmless and indemnify the City of Carrollton from any defects in title of the above referenced property.

                                                    


            ______________________

Signature






Signature

                                                    


            ______________________

Printed Name






Printed Name

                                                   


____________________________  

Title







Title

























8 of 57

